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IS LT ERROR TO COMPEL A LITIGANT TO EX- 
HAUST HIS PEREMPTORY CHALLENGES IN 
ORDER TO REMOVE A JUROR WHERE SUCH 
LITIGANT PROCEEDS TO TRIAL WITH THE 
JURY FINALLY SELECTED. 





An opinion by the Supreme Court of Mis- 
souri, just handed down, which decides a 
point which seems to be obviously against the 
weight of opmion, is not handled with the usual 
good judgment which is exercised in most 
of the opinions, which are rendered by the 
judge who is responsible for the one in ques- 
tion. The decision holds it to be reversible 
error to compel a litigant to exhaust his per- 
emptory challenges in order to remove a 
juror who should have been removed for 
cause by the court, even where such litigant 
proceeds to trial, without objection, with the 
jury finally selected. We refer to the case of 
Theobold v. St. Louis Transit Company, 
where the following is in the language of the 
court: 

‘‘Counsel for plaintiff further refer to 
Thompson on Trials, Sec. 115, where the doc- 
trine is laid down as follows: ‘The sound 
and prevailing view is that a party cannot, 
on error or appeal, complain of a ruling of a 
trial court in overruling his challenge for 
cause, if it appear that, when the jury had 
been completed, his peremptory challenges 
were not exhausted; since he might have ex- 
cluded the obnoxious juror by a peremptory 
challenge, and therefore the error is to be 
deemed error without injury. For the same 
reason if a court erroneously overrule a chal- 
lenge for cause, and thereafter the challeng- 
ing party excludes the obnoxious juror by a 
peremptory challenge,’ he cannot assign the 
ruling of the court for error, unless it appear 
that, before the jury were sworn, his quiver 
of peremptory challenges were exhausted ; in 
which case there is room for an inference that 
the erroneous ruling of the court may have 
resulted in leaving upon the panel other ob- 
noxious jurors, whom the party might, but 
for that ruling, have excluded by peremptory 
challenge. Some courts, therefore, hold that 
it is enough in such a juncture, to show that 





his peremptory challenges were exhausted, 
before the jury was sworn.- But others take 
what seems to be a better view, that it must 
appear not only that his peremptory chal- 
lenges were exhausted but that some objec- 
tionable person took his place on the jury, 
who otherwise would have been excluded by 
a peremptory challenge.’ Counsel for plaint- 
iff cite other cases to the effect that, even 
when the trial court erred in overruling a 
challenge for cause, it must affirmatively ap- 
pear by the record that the party had ex- 
hausted his peremptory challenges in order 
to successfully challenge the ruling of the 
trial court. This doctrine is manifestly preg- 
nant with difficulty, and would necessitate 
an extensive collateral inquiry precedent to 
the regular proceedings in the case, in order 
that it might appear that the aggrieved party 
had or had not exhausted his peremptory 
challenges or had not been driven to the 
necessity of using some of his peremptory 
challenges to get rid of the alleged prejudiced 
juror whom he had challenged for cause, and 
thereby been given the opportunity of getting 
rid of other objectionable jurors, though less 
objectionable than the juror challenged for 
cause. Such a ruling imposes a burden up- 
on the party aggrieved, which he ought not to 
be compelled to bear, and reverses our whole 
theory of jurisprudence that error is preju- 
dicial, unless the party in whose favor the 
error is committed, shows that it was harm- 
less error. The rule as stated in Thompson 
on Trials reverses this practice and imposes 
on the party who points out and assigns the 
error, the further burden of showing affirma- 
tively that he was prejudiced by the error. 
Under Missouri statutes each party is en- 
titled to three peremptory challenges. The 
statutes also give the right to challenge a 
juror for cause. If error appear in the rul- 
ing of the court on a challenge for cause, 
that question should be decided wholly inde- 
pendent of any consideration of whether the 
party litigant had or had not exhausted his 
peremptory challenges. In other words the 
statutes provide for two classes of chal- 
lenges, one for cause and the other peremp- 
tory without assigning any cause. And in 
the determination of the question of the pro- 
priety of the ruling upon a challenge for 
cause, it would seem to be improper to mix 
with it a consideration of the question as to 
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whether or not the complaining party had ex- 
hausted his peremptory challenges.’’ 

All this means that, if a party has objected 
to two veniremen for cause and his objections 
are overruled by the court, and he has been 
compelled to use two of his three peremptory 
challenges to get rid of the objectionable 
jurors and then a jury is selected and he goes 
to trial without further objecting to the trial 
by such jury, he may afterwards, if the jury 
decides against him, raise the question that 
he was prevented from having a fair trial, 
because the trial judge compelled him to get 
rid of the two jurors by peremptory chal- 
lenge. Assuming that the judge had erred 
in overruling the objections, and we think he 
did in this case, there is absolutely nothing 
in the record, to show that the jury, which 
did try the case, was not perfectly satisfactory 
to the defendant. If the jury was not satis- 
factory to the defendant, does not every prin- 
cipie of common sense and regularity of pro- 
cedure cry out that, the time to raise an ob- 
jection to trying the case with such a jury 
was at the trial and that it was his business 
to make it manifest. Even though he had been 
compelled to exhaust his peremptory chal- 
lenges and then go to trial without one of the 
objectionable jurors on the jury, would not 
the very act of going to trial without ob- 
jection be regarded as a tacit consent to the 
qualifications of the jury ? 

But the question has been decided in many 
other states exactly contrary to the Missouri 
opinion. It is a very simple question of com- 
mon sense and ought not to have given the 
court a particle of trouble. The Supreme 
Court of the United States, in the case of 
Burt v. Panjub, 99 U.S. 180, disposes of 
the question without circumlocution. The 
court says: ‘‘It appears that before the jurv 
was sworn to try the case, one of the panel, 
Harry Holmes, was sworn on his voir dire, 
and was asked whether or not he had aided 
and abetted the late rebellion of the United 
States, when he was told by the presiding 
judge that it was optional with him whether 
he would answer the question or not; and 
said Holmes declined to answer. The de- 
fendant excepted to this ruling, and then 
moved that Holmes be excluded for cause, 
which the court overruled and the defendant 
excepted again. It appears affirmatively that 
Holmes, was not sworp as one of the jury 





and no reason was given for it. Weare of 
the opinion that, since Holmes did not sit on 
the jury, no harm was done to the defendant. 
The object of both motions was to exclude 
him as incompetent to sit. It is immaterial 
to the defendant how this was brought about. 
It is possible that if the defendant had shown 
affirmatively that he was excluded by reason 
of his peremptory challenge, and that in 
doing so the exercise of his right of peremp- 
tory challenge had been abridged, the result 
might have been otherwise. It is sufficient 
to say that, the record does not show that he 
was on the jury, but in fact that he was not, 
or that in getting rid of him any right of the 
defendant was abridged or lost.’’ This is 
not only a clear and comprehensive statement 
of the law but it seems to us that which 
should appeal to good sense. It seems hard 
to account for a departure from a rule of pro- 
cedure based on such good sense and reason, 
and which is held to be the law in the most 
respectable tribunals in the land. Hayes v. 
Missouri, 120 U. S. 68 1. c. 71; Spies v. Illi- 
nois, 125 U.S. 168; Rush v. State, 61 Ala, 
90; Mabray v. State, 50 Ark. 490; State v. 
Willis, 43 La. Ann. 406; Ferridy v. Silser, 
45 Howard (Miss.), 519; State v. Tibbs, 48 
La. Ann. 1281; Barnett v. Dalton, 69 Miss. 
617; Finklestein v. Barnett (N. Y.), 17 
Mise. 564; Poole v. Milwaukee Mich. Ins. 
Co., 94 Wis. 453; Holt v. State, 9 Texas 
Court of Appeals, 579. 

The rule as derived from the above cases 
seems to us to be the one which appeals to 
reason. And yet, the Missouri Supreme 
Court says: ‘Such a rule imposes a burden 
upon the party aggrieved, which he ought 
not to be compelled to bear and reverses the 
theory of our system of jurisprudence that 
error is prejudicial, unless the party in whose 
favor the error is committed, shows that it is 
harmless error.’’ 
the court ought to see that, in a case like this 
the conditions themselves are so changed that 
the general rule does not apply and that in the 
very nature of the situation the rule, as con- 
tended for by us in view of the cases cited and 
the common sense of the situation, demands 
that, if a party has been compelled to exhaust 
his peremptory challenges, to get rid of objee- 
tionable jurors, and says nothing about the 
ones taken in their places, that he would be 
presumed, by hiszsilence, to be satisfied 


It would seem as though 
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with the jury. Ifhe is not, why should he 
not be compelled to say so and wherein 
would be the burden? 

The argument of the court seems on its 
face to be very persuasive; but in matters of 
procedure, the prompt and final disposition 
of cases is a matter of supremest considera- 
tion, unaffected, at least under most modern 
codes of procedure, even by the technical 
errors of the trial court, unless the errors 
committed materially affect the merits of the 
action; and the statutes in most states, as in 
Missouri, so provide. The decision in Mis- 
souri, however, is final and will undoubtedly 
furnish ‘aid and comfort to litigants, bank- 
rupted for points of error materially affect- 
ing their cause of action or defense, the 
merits of which some trial court has failed to 
appreciate, and whose sole source of. relief 
hitherto has been the time honored privilege 
to repair to the nearest tavern and ‘‘cuss the 
court.’”’ 


NOTES OF IMPORTANT DECISIONS, 


_ 


TRUSTS—APPLICATION OF RULE IN SHEL- 
LEY’S CASE TO CASES WHERE PARTICULAR 
‘“*HEIRS”? ARE DESIGNATED.—-The rule in Shel- 
ley’s case is known to every lawyer, but its ap- 
plication is not so absolutely clear at first 
glance. ‘Phus in the recent case of Smith v. 
Proctor, 51 S. E. Rep. 888, the court held that 
in a deed to §., to hold in trust the land for the 
benefit of H. during his natural life, and, in the 
event of H. not leaving lawful issue, empowering 
the trustee to convey to the heirs of H., but, in 
case of lawful issue of H., then the trustee to 
make title to the ‘heirs of H.,”? H. does not take 
a fee; the words ‘heirs of H.*’ being simply a 
designatio persone meaning the lawful child or 
children of H. living at bis death. The court 
explains its position as follows: 

‘The defendant further contends that under the 
rule in Shelley’s case Isaac TT. Hunt took an 
estate in fee simple under the deed from Isaac 
Sessums; the deduction being that, he being the 
owner of the land in fee, the sheriff's deed for 
taxes would convey a like estate to J. L. Kille- 
brew, the purchaser of the tax title under whom 
defendants claim. But the rule in Shelley’s case 
does net apply to the deed weare here construing. 
A very clear statement of the rule and certain 
recognized exceptions to it will be found in the 
ease of Ware v. Richardson. 3 Md. 505, 56 Am. 
Dec, 762, as follows: ‘In Shelley’s Case,1 Coke, 
104, the rule was laid down on the authority of a 
number of cases from the Year Books to be *‘that 
when the ancestor, by any gift or conveyance, 





taketh an estate of free-hold and in the same 
gift or conveyance an estate is limited, either 
mediately or immediately to his heirs, in fee or 
in. tail, ‘the heirs* are words of limitation of the 
estate, and not words of purchase. * * *” 
Chancellor Kent, however, adopts the following 
definition of the rule by Mr. Preston as being 
more full and accurate: ‘*When a person takes 
an estate of freehold, legally or equitably, under 
a deed, will, or other writing, and in the same 
instrument there is a limitation by way of re- 
mainder, either with or without interposition of 
another estate, of an interest of the same legal or 
equitable quality to his heirs, or heirs of his 
body, as a class of persons to take in succession 
from generation, tke limitation to the heirs 
entitles the ancestor to the whole estate.” 
1 Preston on Estates, 263. In cases, therefore, 
where the word ‘‘heirs”’ or ‘theirs of the body” 
are used, they will be construed to limit or define 
the estate intended to be conveyed, and will not be 
treated as words of purchase, and no supposed 
intention on the part of the testator or grantor, 
arising from the estate being conveyed, in the 
first instance, for life, will be permitted to con- 
trol their operation as words of limitation. In 
allsuch cases the estate becomes immediately 
executed in the ancestor, who becomes seised of 
an estate ofinheritance. By force of the unbend- 
ing construction given to these terms, it imputed 
to the grantor or testator, in legal contemplation, 
an intention to use the terms in their legal sense 
and to give them their legal effect, though it 
should defeat even the real intention to the con- 
trary. Inother words, they are regarded as con- 
clusive evidence of the intent of the testator. 
There are, however, well-recognized exceptions 
to this rule, two of which we will advert to at 
present in general terms: In the first place, 
whenever the testator or grantor annexes words 
of explanation to the word “heirs,”’ indicating 
that he meant to use the term in a qualified 
sense, asa mere descriptio personarum or par- 
ticular description of certain individuals, ana 
that they, and not the ancestor, were to be the 
points of termini from which the succession to 
the estate was to emanate or take its start, then 
in all such cases, where the word “‘beir”’ is thus 
explained or restricted, it is to be treated as a 
term of purchase, and not of limitation. For 
example, the expressions ‘‘heirs now living,” 
“children,”’ ‘‘issue,”’ etc., are words of limitation 
or purchase as will best accord with the manifest 
intention of him who employs them. Under 
this qualification of the rule the intention pre- 
vails against the strict construction. ‘he sec- 
ond exception to which we will advert is that, 
where the estate limited to the ancestor is an 
equitable or trust estate, the two estates, under 
the rule in Shelley’s Case, will not evalesce in 
the ancestor; and the result would be the same 
if the estate for life was a legal estate, and that 
limited to the heirs an equitable estate. Horne y. 
Lyeth, 4 Har. & J. 432.’ 
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The deed before us is within the first exception 
so clearly stated. In the terms of this deed de- 
scriptive of the estate, ‘the said trustee or his 
survivors shall hold in trust the above tract of 
land for the benefit of the said Isaac T. Hunt 
during his natural life, * * * and in the 
event of Isaac T. Hunt not leaving lawful issue 
[ hereby empower the said trustee to convey to 
the heirs of Thursby Griffin; but in case of law- 
ful issue of Isaac T. Hunt then, in that case, the 
trustee is hereby empowered to make title to the 
heir of Isaac T. Hunt.’ The words ‘heir of 
Isaac T. Hunt’ are clearly not intended to de- 
note the whole line of heirs to take in succession 
as said heirs, ‘from generation to generation,’ 
in the language of Preston’s statement of the 
rule, but are simply only a designatio persone 
meaning lawful child or children of Isaac Hunt 
who may be living at his death. Said Hunt 
having died leaving lawful children, who are the 
plaintiffs, we hold the proper construction of 
the deed as to the interest conveyed to be that 
the trustee hold in trust for Isaac T. Hunt for his 
life, that after his death the trustee shall convey 
the land to the lawful children of Isaac 'I'. Hunt, 
and, the exigencies of the trust having termi- 
nated on the death of Isaac T. Hunt leaving 
lawful children, the statute will execute the un- 
necessary portion of the estate. The sale and 
conveyance, therefore, of the land by the sheriff 
for default in payment of taxes on the part of 
[Isaac T. Hunt. the land having evidently been 
listed as the land of Isaac T. Hunt, did not 
operate to convey the interest of his -children, 
who take in remainder as purchasers. ‘Tucker v. 
Tucker, 108 N. Car. 236,13 8. E. Rep. 5, citing 
In re Macay, 84 N. Car. 63.” 


THE LEGAL RIGHTS OF 
BILE DRIVERS UPON THE 
STREETS AND HIGHWAYS. 


AUTOMO- 
PUBLIC 


The advancement of civilization has wit- 
nessed many changes in the modes of travel 
upon the public highways. First came the 
primeval footman and horseman, then the 
stage coach, horse car, trolley car, bicycle, 
and finally the latest and most improved mode 
of passage, the automobile. The rights of 
travelers employing these various modes of 
passage, form an important part of our juris- 
prudence, and the reports of the various 
states contain many interesting opinions upon 
this branch of the law. The automobile can 
truly be said to be a creation of the me- 
chanical minds of late years, and the adjudi- 
cations of the courts upon this subject are 
often aptly termed, ‘‘late’’ or ‘‘new’’ law. 
There is now no question as to the stability 


‘rural districts. 





of the automobile as a mode of travel and pas- 
sage. These machines can be counted by the 
thousands in the larger cities, and the number 
is daily growing, both in the cities and in the 
Nor is the use of these ma- 
chines limited to pleasure or recreation alone. 
In the cities they are taking the place of the 
patient truck horses, in the transportation of 
the wares of the merchant and manufacturer, 
and their speed and durability make them 
favorite means for delivering the sales of the 
tradesmen. For these reasons the law per- 
taining to this method of travel, and which 
sets forth the rights and privileges upon the 
highways, of the travelers using this mode, is 
of vast and growing importance. 
Automobiles have a legal right to be 
upon and use the streets and highways. This 
right is not now questioned. The courts now 
clearly recognize that highways and streets 
are not for the exclusive use of vehicles pro- 
pelled by animal power. ‘The use of any new 
and improved means of locomotion must be 
deemed to have been contemplated when the 
highways and streets were laid out or dedi- 
cated, whenever it is found that the general 
benefit requires it, and such new means of 
locomotion cannot be excluded therefrom 
merely because their use may tend to the in- 
convenience, or even to the injury of those 
who continue to use the highways and streets 
by former methods. An Illinois court said: 
‘**To say that a new mode of passage shall be 
banished from the streets, no matter how 
much the general good may require it, simply 
because streets were not so used in the days of 
Blackstone, would hardly comport with the ad- 
vancement and enlightenment of the present 
age.’’! A similar rule was declared in a 
Michigan case,” where Cooley, J., speaking 
for the court, said: ‘‘Persons making use 
of horses as the means of travelfor traffic by 
the highways have no rights therein superior 
to those who make use of the ways in other 
modes. It is true that locomotion upon the 
public roads has hitherto been chiefly by 
means of horses and similar animals, but 
persons using them have no _ prescriptive 
rights, and are entitled only to the same 
reasonable use of the ways which they must 
accord to all others. Improved methods of 


1 Moses v. Pittsburgh, etc., R. Co., 21 Ill., 515. 
2 Macomber v. Nichols, 34 Mich. 212, 22 Am. Rep. 
§22. 
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locomotion are perfectly admissible, if any 
shall be discovered, and they cannot be ex- 
cluded from the existing public roads, provided 
their use is consistent with the present meth- 
ods.’? Automobiles are clearly improved 
methods of locomotion, and so long as they 
are constructed and propelled in a manner 
consistent with the use of the highways and 
are calculated to subserve the public asa 
beneficial means of transportation, with 
reasonable safety to travelers by ordinary 
modes, they have an equal right with other 
vehicles in common use to occupy the streets 
and roads, this is now firmly established.’ 
An interesting ‘‘automobile’’ decision was 
recently handed down by the Supreme Court 
of Indiana. The suit was one to recover 
damages for personal injuries and injuries to 
a horse and buggy. The allegations of negli- 
gence against the driver of the automobile 
were, that he was negligent in unreasonably 
and negligently speeding and refusing to stop 
or slow up his machine, thereby causing the 
plaintiff’s horses to take fright and run away. 
There were further allegations showing that 
the machine which caused the accident was 
the first machine of its kind in the com- 
munity, and that it was propelled by an ex- 


3 Shinkle v. McCullough (Ky.), 77S. W. Rep. 196; 
Christy v. Elliott (Ill.),74 N. E. Rep. 1035; Indiana 
Springs Company v. Brown (Ind. Sup.), 74 N. E. Rep. 
615, 25 Cent. Dig. Sec. 457. See also Reynolds v. 
Buck (Iowa), 1083 N. W. Rep. 946, which is an im- 
portant case as to the liability of the owner of an au- 
tomobile for damages resulting from its negligent 
operation by another. The machine in that case was 
operated by the son of the owner, without the owner’s 
knowledge, and after the owner had ordered that the 
machine be taken in and not used further. While 
negligently using the machine, the son caused plaint- 
iff’s horse to take fright and run away, injuring the 
plaintiff. The higher court held that the father (the 
owner of the machine) was not liable for the injuries 
caused by his son’s negligent handling of the auto- 
mobile. 

4 Indiana Springs Company v. Brown (Ind. Sup.), 
74 N. E. Rep. 615. The New York Supreme 
Court, in the case of Berman v. Schultz, 84 N.Y. Supp. 
292, recently considered, perhaps for the first 
time, the question of damages for injuries resulting 
from a runaway automobile which had been left by 
the operator in the street during his temporary ab- 
sence, It seems that the operator had taken every 
precaution, such as throwing off the current and the 
switch and putting on the brake, but that the machine 
had been started by some boys for mischief. The 
court held that in taking the precautions above men- 
tioned the operator had performed his full duty, and 
that it was not necessary for him to chain the machine 
toa post, or to fasten it in some other .way so that it 
could not be started. 





ploding gasoline engine which made a ‘‘loud, 
whirring, puffing, buzzing noise’’ which was 
calculated to and did greatly frighten horses 
unaccustomed to seeing such machines. It 
was proven at the trialin the lower court that 
the defendant’s automobile was running at a 
speed of about twenty miles an hour when it 
approached the plaintiff, who was riding in a 
buggy drawn by a gentle horse ; that plaintiff's 
horse became frightened at the noise and ap- 
pearance of the approaching machine, and 
plaintiff called to and signaled the defendant 
to stop and allow him to turn from the main 
highway onto a side street, but that the driver 
of the machine did not slow up or stop, and 
in passing the horse, caused it to become un- 
manageable and run away, throwing the 
plaintiff from the buggy and injuring him. 
From a judgment for the plaintiff in the lower 
court the defendant appealed. Judge Had- 
ley in an able opinion said: ‘‘The conduct 
of the defendant falls far short of being war- 
rantable under the circumstances described. 
As drivers about to meet on the road, each 
owed the other the reciprocal duty to conduct 
himself and conveyance in a manner to avoid 
placing the other in jeopardy. And when 
the defendant saw that the plaintiff’s horse 
had become frightened at the rapid ap- 
proach of the strange, noisy carriage, and 
that the plaintiff was in danger, which was 
reasonably certain to increase by the nearer 
approach of the motor, and from which it 
was plain he could not extricate himself, ex- 
cept by defendant’s stopping, or slowing 
down to enable the plaintiff to reach the cross- 
street, it was the highest moral as well as 
legal duty of the defendant to stop and re- 
move the plaintiff’s peril, rather than increase 
it by rushing onward. Counsel for appellant 
argues that, since it is not shown by the com- 
plaint that defendant knew the cause of the 
fright of the plaintiff’s horse, it fails to show 
negligence. Will any one seriously say that 
the driver of such an automobile, recently 
brought to the vicinity, may speed it at 
twenty miles an hour along the highway, to- 
wards approaching harnessed horses, puffing 
and whirring so as to be heard several hundred 
yards away, and seeing a horse in front of him, 
hitched to a buggy, rearing, plunging, and 
trying to bolt from the road without any ap- 
parent cause, is justified in maintaining his 
speed, because he does not know what it is 
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that causes the horse’s fright? Such conten- 
tion is not argument. Any reasonable chauf- 
feur, inclined to respond to the simplest 
offices of humanity, would not think of cir- 
cumscribing his conduct under such circum- 
stances by the rules of the law, even if such 
rules lead to the absurd limits suggested. 
The law of the road does not tolerate any 
such inconsiderate and reckless disregard of 
the rights of other travelers en the highway.”’ 

It may be fairly deducted from the adjudi- 
cated eases on the subject under considera- 
tion, that the driver of an automobile is only 
required to exercise ordinary care, in the 
running and controlling of his machine, but 
the courts hold that the guantum of care re- 
quired, must be estimated by the circum- 
stances and exigencies of each particular situ- 
ation. What would be held to be ordinary care 
under one set of circumstances, would be held 
to be not ordinary care, but negligence, when 
viewed in the light of another set of circum- 
stances. The place (whether the road is 
broad or narrow), presence, or absence of 
other vehicles and travelers; whether the 
horse driven is wild or gentle whether the 
conveyance and power used are common or 
new to the road, the known tendency of any 
feature of the machine to frighten animals, 
are all facts which must be taken into consid- 
eration in order to arrive at what would be 
‘*the exercise of due care under the circum- 
stances.’’ One court in a case concerning 
an accident caused by an automobile, in- 
structed the jury, upon the subject of the 
care required of the driver, as follows: 
‘‘That in determining the question as to 
whether the defendant was exercising rea- 
sonable care and diligence upon the occasion 
in question, you have a right to take into con- 
sideration the situation and condition of the 
parties.’’ In approving this instruction the 
higher court said: ‘‘The words used refer 
to the situation and condition of the parties 
at the time when the accident occurred, 
* * * jn other words, the language used 
refers to the general surroundings of the par- 
ties at the time of the accident.’’® 

The restrictions which the law imposes upon 
all modes of travel and traflic on the high- 
ways (including automobiles) are such as 
tend to secure to the general public the largest 
enjoyment of the easement, and must be ob- 


5 Christy v. Elliott (Tll.), 74 N. E. Rep. 1035. 





served and borne by all alike, on the common 
law ground, that all have an equal right to 
travel in safety ; and, when accidents happen 
as incidents to reasonable use and reasonable 
care, the law awards no redress. In the 
case of Shinkle v. McCullough,® which was 
an action for injuries sustained by the plaint- 
iff by his horse having been frightened by the 
defendant’s automobile, which was alleged to 
have been running at an excessive rate of 
speed, the Court of Appeals of Kentucky 
said: ‘‘While automobiles are a lawful means 
of conveyance, and have equal rights upon 
the public roads with horses and carriages, 
their use should be accompained with that 
degree of prudence in management, and con- 
sideration for the rights of others, which is 
consistent with their safety. If, as the jury 
found by their verdict, appellant knew, or 
could have known by the exercise or ordinary 
care, that the machine in his possession and 
under his control had so far excited appellee’s 
horse as to render him dangerous and un- 
manageable, it was his duty to have stopped 
his automobile and taken such other steps for 
appellee’s safety as ordinary prudence might 
suggest.’’ It is for the jury to determine, 
under proper instructions from the court, 
whether under the particular circumstances 
of the case, the driver of the machine was 
negligent, and also whether the driver of the 
animal which took afright at the machine 
was in the exercise of due care for bis own 
safety.? 

The law of the road in the United States 
requires travelers in vehicles when they ap- 
proach each other on a highway, each to turn 
to the right if reasonably practicable, and the 
statutes of many of the states prescribe this 
rule. There can be no doubt but that this 
general rule applies to automobiles, and in 
case of a collision, being on the wrong side 
of the road at the time would be considered 
prima facie evidence of negligence. The 


6 Shinkle v. McCullough (Ky.), 77 8. W. Rep. 196. 

7 Christy v. Elliott (111.), 74 N. E. Rep. 1035. 

8 Palmer v. Barker, 11 Me. 338; Jaquetb v. Richard- 
son, 8 Met. 213; Earing v. Lausuigh, 7 Wend. 185; 
Smith v. Dygert, 12 Barb. 613; Broschart v. Tuttle, 56 
Conn.1. See also 63 L. R. A. 668, and note. 

® Damon v. Scituate, 119 Mass. 66; Burdick v. Wor- 
rall, 4 Barb. 596; Smith v. Gardner, 11 Gray, 418. In 
the case of Baker v. City of Fall River (Mass.), 72 N. 
E. Rep. 386, the court held that the law of the road 
applied to automobiles. At the plaintiff’s request 
the jury were instructed that in considering the 
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fact that automobiles are generallv of large 
size, and painted in attractive colors, and 
emit puffing noises, are reasons which would 
make it more imperious that the driver obey 
strictly, the recognized laws of the road. 

On account of the ability of these machines 
to acquire a great speed, there is a tendency 
among drivers of automobiles to drive their 
machines along the public roads, and even 
through the city streets, at a high and unlaw- 
ful rate of speed. Chauffeurs who are guilty 
of this violation of the laws of the road, are 
clearly negligent, and responsible for any in- 
jury done to pedestrians, crossing or walking 
upon the roadway. <A recent New Jersey 
case forcibly states the rule applicable to 
eases of this kind. The plaintiff in that case 
was conversing with a friend on the highway 
and was struck down by an automobile pro- 
pelled at a high rate of speed, and was badly 
injured. The machine owner’s defense was, 
that the plaintiff was wrongfully on the road, 
and hence was there at his own peril. The 
jury below gave the plaintiff heavy damages, 
and upon appeal the higher court, in part, 
said: ‘*We see nothing negligent in the 
plaintiff’s action. Certainly he had no reason 
to suppose that merely because he was stand- 
ing in the roadway, he would be run down by 
the recklessness of the driver of an automobile. 
He was lawfully there, and any person using 
the highway was bound to take notice of him 
and to use care not to injure him, and the 
plaintiff had the right to assume that this 
would be done.’’ 

Many of the states of the union have adopt- 


question of due care they might have in mind the 
provisions of Mass. Rev. Laws, ch. 54, See. 1, common- 
ly known as the “Law of the Road.” The higher court 
said: ‘Weare of opinion that there was no error in 
this instruction. Although, as there was no other 
vehicle in the immediate vicinity, and the plaintiff 
inight have turned to the left without disobeying the 
statute, it was plain that other vehicles mightap- 
proach, and that, if so. it would be the plaintiff’s duty 
to keep to the right of the workmen, who were plain- 
ly to be seen engagedin opening a trench near the 
middle of the carriage way. The defendant con- 
tended that the plaintiff was negligent in choosing the 
narrower opening to the right, rather than the wider 
one tothe left. Under these circumstances the statu- 
tory requirement that when persons meet each shall 
reasonably drive to the right of the middle of the 
traveled path, properly could be taken into account 
upon the question of the plaintiff’s due care in at- 
tempting to travel where he did, and upon the 
question whether there was a defect caused by negli- 
gence in obstructing the whole of one-half of the 
traveled path.”’ 





ed statutes for the purpose of regulating the 
speed of automobiles upon the public high- 
ways, and almost every city of any size has 
ordinances in regard to the same. The 
seeming disregard for the lives and limbs of 
the pedestrians, shown by the drivers of 
these machines, have made these restrictions 
a necessity. In several of the states, the 
validity of these statutes have been ques- 
tioned, but they have been uniformly upheld 
by the courts of last resort. A statute of the 
state of Illinois provided in substance: First, 
‘That it shall be unlawful * * * topro- 
pel any automobile at a rate of speed in ex- 
cess of fifteen miles per hour upon any road 
or highway in that state, or any rate of speed 
established by ordinance of any city or vil- 
lage, upon any street within such ci'y or vil- 
lage, except where such street is set aside 
for such purpose.’’ Second. ‘*Whenever it 
shall appear that any horse driven or ridden 
by any person, upon any of said streets, 
roads, or highways, is about to become fright- 
ened by the approach of any automobile or 
vehicle, it shall be the duty of the person 
driving such automobile, to cause the same to 
come to. a full stop, until such horses have 
passed.’’ The Supreme Court of Illinois in 
declaring this statute to be constitutional, 
said: ‘*We are of the opinion that the act 
is not unconstitutional, the passage of the 
act was clearly within the power of the legis- 
lature, because it is a police regulation. The 
legislature is entitled to exercise the police 
power wherever the public health or comfort, 
or the safety or welfare of society requires it 
todoso. Wehave said: ‘The state inher- 
ently possesses, and the general assembly 
may lawfully exercise, such power of re- 
straint upon private rights as may be found 
to be necessary and appropriate to promote 
the health, comfort, safety and welfare of so- 
ciety.’ * * * The act in question was 
designed to secure the safety of travelers 
upon the public highway. It is a matter of 
common knowledge that an automobile is 
likely to frighten horses. It is propelled by 
a power within itself, is of unusual shape and 
form, is capable of a high rate of speed, and 
produces a puffing noise when in motion. 
All this makes such a horseless vehicle a 
source of danger to persons traveling upon 
the highways in vehicles drawn by horses.’’!° 


10 Christy v. Elliott (Ill.), 74.N. E. Rep: 1035. See 
59 Cent. L.J. 432, as to “Reckless Automobilists, ”’ 
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Incorporated cities and towns in most of 
the states, have the power to regulate public 
travel upon the streets, so as to make them 
reasonably safe for those who go upon them 
on foot or in vehicles, and to enact ordin- 
ances for the protection of life, health and 
property ; and no doubt have the power to 
prohibit the use of certain streets for certain 
purposes and by certain classes of vehicles. 
Under these powers, cities may prohibit auto- 
mobiles from using certain streets, such as 
driveways in parks, ete., but it is evident 
that they have no authority, under their im- 
plied powers, or under the general grant of 
power over the streets and alleys, given them 
by the state, to entirely prohibit automobiles 
from using the streets. Such an ordinance 
would not be a reasonable exercise of such 
powers over the streets. Automobiles may 
be run upon the streets and alleys of a muni- 
cipal corporation, without first obtaining the 
consent of the governing body thereof.!! In 
several states, automobiles must be registered, 
and the register number or mark must be 
displayed upon the machine by Arabic nu- 
merals of a certain designated size. These 
statutes are proper police regulations.!? 
Automobiles are capable of being driven, 
and are apt to be driven at such a high rate 
of speed, and when not properly driven are 
so dangerous, as to make such regulations 
necessary for the safety of other persons us- 


'" Cooley on Torts (2nd Ed.), 734, 735; Common- 
wealth v. Boyd (Mass.), 74 N. E. Rep. 255. Cities 


have a right to restrict the use of automobiles to cer- - 


tain streets. See Commonwealth v. Crowingshield 
(Mass.), 72 N. E. Rep. 963. Inthe ease of Baker v. 
City of Fall River (Mass.), 72 N. E. Rep. 336, the Su- 
preme Judicial Court of Massachuset‘s decided that 
astatute which provided that highways should be 
kept in a “reasonably safe condition for travel- 
ers with horses, teams, and carriages,” includ- 
ing automobiles. {In that case the chauffeur 
was injured by being thrown from his machine 
because of a defect in the street. which was 
being repaired at the time, and it was claimed among 
other defenses, that this particular kind of vehicle 
was not included in the statutory provision. The 
hold ng was that, as an automobile is a vehicle which 
can carry passengers or inanimate matter, it must be 
considered a carriage and not a machine. 

12 Commonwealth v. Boyd (Mass.), 74 N. E. Rep. 
255. In Steinv. Lyon, 87N. Y. Supp. 125, it was held 
that the construction and maintenance of an auto- 
mobile station or garage, for the entertainment of 
chauffeurs and their friends, in a neighborhood oc- 
eupied by expensive summer residences, does not 
constitute a common law nuisance, the court saying 
that the business appeared perfectly lawful and legiti- 
mate. 





ing the public highways. Registration fees 

required to be paid before a machine can 

be registered, have been held to be license 

fees, and not taxes.!* ScuMNER KENNER. 
Huntington, Ind. 


13 Commonwealth vy. Boyd (Mass.), 74 N. E. Rep. 
255, and cases there cited. 





CONSTITUTIONAL LAW—SERVICE ON COR- 
PORATIONS BY SERVICE ON PUBLIC OF- 
FICIAL. 

STATE v. ST. MARY’S FRANCOQ-AMERICAN 

PETROLEUM CoO. 

Supreme Court of Appeals of West Virginia, June 27. 1905. 
That provision of chapter 39, p. 401, Acts 1905, re- 

quiring the corporations specified to appoint the 

auditor as attorney to accept service of process and 
notice, is not unconstitutional. 


BRANNON, P.: By chapter 39, p. 401, Acts 1905, 
the state auditor was constituted the attorney in 
fact for every foreign corporation doing business 
in this state and for every non-resident domestic 
corporation, and every such corporation is re- 
quired, by power of attorney duly executed 
by it, to appoint the auditor its attorney in fact 
to accept service of process and notice in this 
state for it, and by the same instrument to de- 
clare its consent that service of any process or 
notice in this state on said attorney, or his 
accepting, shall be equivalent to, and shall be, 
due and legal service upon the corporation. ‘The 
act requires the corporation to pay yearly $10 to 
the auditor for acting, to be turned into the 
treasury by him. ‘The defendant refusing to 
execute such power of attorney, the state asks a 
mandamus to compel it to do so. 

The corporation asserts that no duty rests upon 
it by reason of said act, because it is unconstitut- 
ional. The corporation says that the act denies 
it freedom of contract and freedom of choice of 
its agent, compels it to pay money, and de- 
prives it of property without due process of law, 
contrary to both the state and federal constitu~ 
tions. We cannot coocede this. We shall not 
discuss the general power of a state over corpor- 
ations taking charters under it or foreign corpor- 
ations coming to the state by its grace to do 
business init. It might be plausibly said that, 
a foreign corporation or a nonresident domestic 
corporation having no office or officers in the 
state, the state, under power to regulate corpor- 
ations, and particularly to see to it that judicial 
process to answer suits by proper means be 
made available, has the power assumed in the 
statute. Itisa duty and must be a legitimate 
power, that the state render effective the juris- 
diction of its courts against corporations accept- 
ing its charter and doing business in the state, or 
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chartered by another state and doing business in 
the state, but having, perhaps, no oflicer to be 
readily found in the state. We can see how 
often the service of process, without which court 
procedure would be ineffectual and not due 
process, may be delayed, or be inconvenient, or 
be frustrated; and we can see how the state must 
have wide power in such case to secure service 
of the process of its courts, so its legislation do 
not deprive of the just right of the corporation. 
It ought to answer suitors in the courts. If the 
state deprives the corporation of an essential 
right, its action would not be held good. But 
what right does this act take away? If the 
auditor were clothed with discretion to do an 
act harmful to the corporation, complaint might 
be justly made; but the auditor does nothing 
but accept service, a mere ministerial ‘act. He 
does not confess judgment, nor does he do any 
discretionary act. Doubtless, if he fail to warn 
his corporation of the suit, he would be liable on 
his bond, just as to any person for failure to per- 
form a legal duty. Before the act of 1905, the 
Code required a corporation to appoint such 
attorney. This act changes this so far as to 
make the auditor such attorney, thus taking 
from it the choice of person sometimes a valu- 
able right, but in this instance not so, But 
whether, but for section 8, ce. 53, Code 1899, this 
act would be valid, we need not, do not, say. 
That section reads thus: ‘Where the legisla- 
ture has the right to alter or repeal the charter 
or certificate of incorporation heretofore granted 
to any joint-stock company, or to alter or repeal 
any law relating to such company, notbing con- 
tained in this chapter shall be construed to sur- 
render or impair such right. And the right is 
hereby reserved to the legislature to alter any 
charter or certificate of incorporation hereafter 
granted to a joint-stock company, and to alter or 
repeal any law applicable to such company.” 
When the defendant obtained its charter, that 
section was in force, and this charter is subject 
to it. Under such a reservation of right, either 
to amend a charter or to change the law regu- 
lating it, there is no iimit to legislative power. 
It even includes right of repeal. In this in- 
stance the state has simply amended the law as 
to the appointment of an agent; has only made 
a publie officer attorney, so that there be one 
particular person, at a fixed place, alwavs to be 
found, and known to all to be the attorney, dis- 
pensing with the inconvenience and uncertainty 
of ascertaining persons for service. 7 Am. & 
Eng. Enc. L. (2d Ed.) 671; Citizens’ Bank v. 
Owensboro, 173 U. 8. 636, 19 Sup. Ct. Rep. 571, 
43 L. Ed. 840, and other cases cited in Brannon’s 
Fourteenth Amendment, 365. When a charter 
issues under such law the state has this right of 
amendment of the law in force before the char- 
ter. It isa condition of the charter as fully as if 
that right were in words in the charter. The 
law inserts or reads it into the charter. 10 Cyc. 


1087; Cross v. Railroad Co., 35 W. Va. 177,128. ° 





E. Rep. 1071. If the corporation do not see 
proper to conform to it, it must discontinue 
business, as the legislature cannot force it to do 
business under the change. Yeaton v. Bank, 21 
Grat. 593. 

It cannot be said that the fourteenth amendment 
is violated because the act discriminates, requir- 
ing certain corporations, and not others, to ap- 
point the auditor. As to domestic corporations 
having offices and officers in the state on whom 
service of process can be bad,there is not need of 
such a statute; but as to those not so situated 
there is need. ‘I'he classification is based on the 
reason of their being differently circumstanced, 
and this justifies such discriminating classifica- 
tion. Copper Co. v. Scheer, 50 W. Va. 533, 40S. 
E. Rep. 514; Magoun v. Illinois, 170 U. S. 283, 18 
Sup. Ct. Rep. 594, 42 L. Ed. 1037. As tothe exact- 
ion of $10 for the service of the auditor, if his 
appointment is valid, this feature cannot render 
the statute invalid as taking property without 
due process. The auditor is paid by the 
state, and the state, by its offiver, renders 
valuable service to the corporation. South 
Carolina instituted a commission for regulation 
of railroads, and required the company to pay — 
salaries of its members, on the theory that the 
state had power of regulation and the service re- 
dounded to the benefit of the railroad company. 
The act was held not to violate the fourteenth 
amendment, either as taking property without 
due process of law or as denying the company 
the equal protection of the law. Charlotte Co. 
v. Gibbes, 142 U. 8. 386,12 Sup. Ct. Rep. 255, 35 
L. Ed. 1051. ‘To the same effect, People v. 
Squire, 145 U. S. 175, 12 Sup. Ct. Rep. 880, 36 L. 
Ed. 666. ‘That feature of the act providing that 
the corporation shall not be required to pay any 
fee to any one who may have been before ap- 
pointed such attorney was mentioned in oral 
argumentas violating the constitution in impair- 
ing the obligation of a contract. That does not 
arise in this case. It is a matter between differ- 
ent persons. Further, that is a provision sepera- 
ble from the clause requiring the corporation to 
appoint the auditor, and, if unconstitutional. 
would not touch or infect that provision. 26 
Am. & Eng. Ene. L. (2d Ed.) 570. 


Novre.—Power of State to Compel Corporations to 
Appoint Some State Officer Agent with Power to Ac- 
cept Service of Process and Notice. — The principal 
case isthe first case that has come to our attention 
which discusses the constitutionality of laws making 
it compulsory on domestic corporations to appoint 
some state officer their agent with power to accept 
service of process and notice. In the case of foreign 
corporations this bas now come to be a well defined 
practice, on the ground, however, that a foreign cor- 
poration can do business in a state only by comity and 
not of right, and before it can be permitted to do busi- 
ness in the state, a foreign corporation can be com- 
pelled to comply with a requirement, however, arbi- 
trary. But with domestic corporations, it has been 
thought that such corpérations stood on a more secure 
plane as regards the exercise of their power and were 
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to the same extent as private citizens removed from 
the imposition of arbitrary and unreasonable require- 
ments and limitations on their right to do business. 
It would seem that when a state encourages the form- 
ation of domestic corporations and induces capital to 
invest its money in the development of the resources 
of the state, such corporations should not be subject 
to the unreasonable and arbitrary caprices of every 
legislature that meets, any more than individual citi- 
zens engaged in the same business. If sucha policy 
is to be justified by the courts, it will necessarily drive 
every corporation from the state which persists in 
such policy to any serious extent. 

The court in the principal case bases its argument 
that the legislature can compel a domestic corporation 
to appoint the state auditor its agent to accept service 
and notice on the general reservation inserted in 
every charter of the power of alteration and appeal, 
and states: ‘“‘Under such a reservation of right, 
either to amend a charter or to change the law regu- 
lating it, there is no limit to legislative power.”’ That 
such a statement is plainly extravagant is too appar- 
ent for discussion. It could hardly be said that the 
power of the legislation was so extensive as to prac- 
tically confiscate the property of a corporation under 
the guise of regulation; and yet, if there is no limit to 
the legislative power, under such reservations in cor- 
porate charters, we do not believe that such result 
would be at all unlikely, especially in states where 
the socialistic element might become predominant. 

But to return to the exact point of the decision in 
the principal case. Of course the state may and 
should provide that every domestic corporation shall 
appoint an agent and open an office for business in 
the state on whom and at which place service of pro- 
cess and notice may be had upon the corporation; but 
to provide where they shall open their office and 
whom they shallappoint as their agent, would seem 
to be unreasonable exactions. It could very easily 
happen that the state officer required to be appointed 
might be one having special enmity to the line of busi- 
ness trensacted by the corporation, or to the officers 
thereof. Moreover, how can it be said that there is 
any privity of contract between the officer so appoint- 
ed and the corporation. True, the corporation is re- 
quired to appoint him and tbe state official desig- 
nated to accept service, is required to accept the ap- 
pointment, but in case either of them were sued on 
their contract by the other they could easily plead 
that the element of coercion was present and that 
neither side willingly or freely entered into the agree- 
ment. Itis needless, however, to prolong this argu- 
ment further. The reasons which conclusively prove 
such legislation unreasonable, if not unconstitutional, 
are clearly set forthin the opinion of Sanders, J., dis- 
senting from the majority opinion in the principal 
case. Judge Sanders said: 

‘*T cannot concur in holding that chapter 39, 
p. 401, Acts 1905, wherein it requires non-resi- 
dent domestic corporations to appoint the auditor 
attorney in fact to accept service of process and no- 
tice, is constitutional. The defendant here was or- 
ganized and now exists by virtue of a charter issued 
to it by the secretary of state on the 18th day of Janu- 
ary, 1902; on the 17th day of February, 1902, by 
power of attorney duly executed, filed, and recorded, 
as provided by section 24, ch. 54, of the Code of 1899, 
it appointed Wm. M. O. Dawson, a resident of the 
county of Kanawha, in this state, its attorney in fact 
to accept service of process and notice in its be- 
half and as a person upon whom service might 
be had. There is no complaint that the defenc- 





ant did not fully comply with the statute 
as it existed prior to the passage of chap- 
ter 39, p. 401, Aets 1905; but it is the provisions 
of this act it is alleged to have violated, and applica- 
tion is made to this court for a writ of mandamus to 
enforce compliance therewith. The defendant con- 
tests the right of the state to compel it to comply with 
the provisions of chapter 39, and urges as the reason 
why it should not be compelled to do so that it is in 
violation of both the federal and state constitutions, 
in this: That it deprives it of the liberty to contract 
and selects its own attorneys and agents, and that it 
is calcuated to deprive and may deprive corporations 
of their property without due process of law. The 
law, prior to the passage of this act, was entirely 
adequate to make process available against foreign 
and nonresident domestic corporations, and com- 
pletely protected suitors against uch corporations by 
providing for the appointment of an attorney in fact 
to accept service of process, etc., and by requiring the 
power of attorney by which the appointment was 
made to be recorded; and just what called for the 
passage of chapter 39 is difficult to determine, unless 
it was for the purpose of increasing the state’s reve- 
nues. It does not afford any additional or more ef- 
eficacious means of serving process than existed prior 
to its enactment. Therefore the act under considera- 
tion could be declared unconstitutional without in 
the least impairing the rights of any person who may 
desire to resort to the courts of this state for the en- 
forcement of his rights against such corporation. 

The selection by a corporation of its officers and 
agents for the purpose of fmanaging and conducting 
its business, of all kinds whatsoever, is the highest 
and mostimportant right which can be exercised by 
it, because its business is conducted solely by its of- 
ficers and agents; and under the provisions of the 
act in question the defendant is deprived of this para- 
mount right, and instead thereof the state has im- 
posed upon it the duty of seiecting the State Auditor 
as such’ agent. The right to have notice of suit 
brought against it is an exceedingly important right— 
so important that it should have the right of selecting 
its own agents for this purpose. It should be left to 
the corporation to determine whether or not the 
agent is competent to transact the business, and one 
in whom it would repose so important a trust; and 
to deny it this right is to clearly invade that constitu- 
tional provision that no person shall be deprived of 
life, liberty, or property without due process of law. 
When the state selects one of its officers and compels 
his appointment as attorney in fact for the corpora- 
tion. any jucgment obtained against such corporation 
under a service upon such agent is not a judgment 
obtained by due process of law. Judge Brannon 
in delivering the opinion of the court, says: ‘If the 
state deprive the corporation of an essential right, its 
action would not be held good.’ In determining the 
rights of a corporation, I fail to see what right or 
power is more essential to the successful management 
and safety of its business than the selection of its 
agents and servants, and especially in the selection of 
an agent to accept service of process for it, or upon 
whom service of process may be filed againstit. A 
failure to notify a corporation of a suit pending 
against it may mean absolute destruction to the cor- 
poration, without remedy. If the act in question is 
constitutional, and the state has the power to select 
an agent to accept service of process, then where does 
such process end? Would it not have the power to 
select any other officer or agent of the company? If 
the corporation can be deprived of the agent of its 
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own choosing in one instance, why cannot the state 
deprive it of the selection of all its agents? There is 
as much reason to say that the state can appoint all as 
to say it can appoint one. There is no public neces- 
sity for the appointment of an agent to receive service 
of process until after the right of selection has first 
been given to the corporation and it fails or refuses to 
exercise it. What remedy is given the corporation, 
where the Auditor fails to notify it of any suit brought 
against it? Judge Brannon says: ‘Doubtless, if the 
Auditor fails to warn the corporation of the suit, he 
would be liable on his official bond.’ I know of no 
law that fixes any such liability on the Auditor. The 
act in question does not do so. While itis true he is 
a state official, yet he is not a state official when acting 
as attorney in fact for the corpoiation. The corpora- 
tion is required to appoint him as its agent, and in 
this respect he is not the agent of the state nor acting 
for the state. But, suppose he could be held liable on 
his bond; the penalty of it, as fixed by statute, is 
$20,000. Is this adequate to meet any such liabilities 
as may arise by reason of his failure to perform his 
duties in this respect? In what way can it be deter- 
mined? The statute does not contemplate that the 
Auditor’s bond is taken to cover any such liability. 

None of the authorities cited by the attorney for the 
state apply to this case. They refer to foreign cor- 
porations entirely, and in some of the cases the power 
of selection is first given to the corporation, with the 
prevision that, if it fail to make the appointment, 
service may be had upon some state official, while in 
the other cases it is held that a foreign corporation 
can exercise the right to do business in a state only by 
comity, or as an act of grace on the part of the state, 
and the condition upon which the power is extended 
goes with it, and cannot be separated from it, so 
that, if the privilege is enjoyed, the condition must be 
perfo:med, and all corporations referred to in these 
cases were permitted to do business in the state upon 
the express condition that they appoint a certain per- 
son to accept service of process, ete. The case of 
Fisher v. Traders’ Mutual Life Ins. Co. (N. Car.), 48 
S. E. Rep. 667, is attempted to be applied here. It 
has no application, because it gives the corporation 
first the power to select its own agent, and provides 
that, if it fails to make the selection, process may be 
served on the secretary of the corporation commis- 
sion. No such right was extended to this defendant. 
If so, it would have no just ground of complaint, and 
doubtless would not be complaining. And upon an 
examination of all the authorities cited by counsel for 
the state it will be found that they do not support the 
state’s contention. The state should have the right 
to require nonresident domestic corporations to ap- 
point an agent or representative in the state to re- 
ceive service of process and notices in legal proceed- 
ings instituted against them, and to provide, upon 
their failure to make such uppointment, that service 
may be had upon a public official designated for that 
purpose, or in some other prescribed way. But the 
state has no power to compel a nonresident domestic 
corporation to appoint any particular officer or person 
as its agent to accept service of process, etc., until it 
has been given the right to select some one of its own 
choosing, and a failure uponits partto doso. ‘Judg- 
ment against corporation on leaving summons with 
recorder of deed, though authorized by statute, is not 
by due process under the fourteenth amendment.’ 
Brannon’s Fourteenth Amendment, 2638. And the 
author cites Pinney v. Providence Co. (Wis.), 82 N. 
W. Rep. 308, 50 L. R. A. 577, 80 Am. St. Rep. 41, which 
decides that a statute authorizing service of process 





on a@ corporation by leaving a copy of such pro- 
cess with the register of deeds is unconstitutional, 
as in violation of the Constitution of the United 
States, declaring that no state shall deprive any 
person of life, liberty, or property without due 
process of law. There are much stronger Jeasons 
for holding in this case that chapter 39 is un- 
constitutional than there were for holding unconsti- 
tutional the act in the case just cited: for by the Wis- 
consin statute it was required that on or before Octo- 
ber 1, 1898, the corporation file in the office of the reg- 
ister of deeds a list of the names of its officers therein 
mentioned on whom service of process, notices, or 
orders might be made, as provided by another section 
of the statute, and provided, further, that in all cases 


| where such list of officers was not filed as aforesaid 


service of all legal process, notices, or other legal pro- 
ceedings might be lawfully and effectually made upon 
any such corporation by giving to and leaving with 
said register of deeds true copies of such legal pro- 
cess, orders, notices, or proceedings, in which case 
service so made should be valid. 

Then, again, the defendant is required by this act to 
pay to the Auditor, as its attorney, the stipulated sum 
of $10 for his services. Not only is the right to select 
its own agent taken away from the corporation, but 
it is deprived of the liberty to contract with its agent 
as to the compensation which such agent is to receive 
for his services. Judge Brannon says: ‘The Audi- 
tor is paid by the state, and the state, by its officer, 
renders valuable service to the corporation.’ This 
may be true; but still it is no reason why the de- 
fendant can be deprived of the liberty to contract, as 
guarantied to it by the constitution. In Brannon’s 
Fourteenth Amendment, p. 110, the author says: ‘But 
what does the word “liberty”? mean in American Con- 
stitutions? This is the test question here for it means 
in the fourteenth amendment just what it means in 
the state constitution. It means personal liberty. 
This includes more than mere exemption from im- 
prisonment. I should say that it means exemption or 
immunity from unlawful imprisonment or detention 
of the body; freedom to go or come on lawful business 
or pleasure, commonly called the right of locomotion ; 
the right to acquire, hold, and convey property; the 
right to make contracts and to labor in any lawful 
calling to earn a living,’ ete. In State v. Peel Splint 
Coal Co., 36 W. Va. 856, 15 S. E. Rep. 1018, 17 L. R. A. 
385, Judge Brannon, in delivering the opinion of the 
court, says: ‘The word “liberty,” as here used, does 
not mean simply exemption from bodily imprison- 
ment, but liberty and freedom to engage in lawful 
business, to make lawful contracts therein, to the end 
of earning alivelihood for self and family, and of ac- 
quiring and enjoying property, and-of obtaining bap- 
piness. The right to contract and be contracted with 
is indispensable to these indispensable objects. * * * 
Vain would be the pursuit of happiness if the right of 
contract necessary to secure the bread of life and 
raiment and home be taken away. Scarcely any of 
the great cardinal rights are more universally recog- 
nized and vindicated under our system—indeed, un- 
der all civilized governments—than this right of con- 
tract.’ Ifully concur with the court in construing 
this constitutional provision and the word ‘liberty’ 
as embracing the right to contract and be contracted 
with; and, if this is the proper construction, then it 
seems to me that no argument is necessary to show 
that the act in question is unconstitutional, because 
it deprives the defen‘ant of its right to contract with 
its agent. 

The validity of the act in question is upheld by the 
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court by virtue of section 8, ch. 53, Code 1899; for 
Judge Brannon, speaking for the court,says: ‘But 
for said section 8, we need not, donot, say whether or 
not the act would be valid.’ If chapter 39, p. 401, 
Acts 1905, is unconstitutional but for said section 8, 
I fail to see how this section can rob _ it 
of its unconstitutional features and _ render 
constitutional an unconstitutional act. It is true 
the state, in said section 8, reservedt he power to 
alter any charter or certificate of incorporation, and 
to alter or repeal any law applicable to a joint-stock 
company. This is a legislative, and not a constitu- 
tional, reservation; and, while the state has reserved 
such powers, yet it cannot reserve to itself the right 
to pass an actin derogation of the constitution. 
Therefore section 8, ch. 53, Code 1899, cannot relieve 
the act in question of its unconstitutional features. 
Mr. Justice Cooley, in Detroit v. Howell Plank Road 
Co., 48 Mich. 140,5 N. W. Rep. 275, speaking of the 
provision of the constitution of the United States 
whieh forbids the impairment of obligations of con- 
tracts, says that, but for this provision, ‘the power to 
amend and repeal corporate charters would be ample 
without being expressly reserved. The reservation 
of the right leaves the state where any sovereignty 
would be. if unrestrained by express constitutional 
limitations and with the powers it would then pos- 
sess. It mighttherefore do what it would be admis- 
sible for any constitutional government to do when 
not thus restrained; but it could not do what would 
be inconsistent with constitutional principles.’ In 
Citizens’ Bank v. Owensboro, 173 U.S. 636, 19 Sup. 
Ct. Rep. 571, 48 L. Ed. 840, and many other cases, it is 
said, in upholding the reserved powers to alter or re- 
peal the charter of a corporation, that under such 
reservation the legislature may exercise the right 
without impairing the obligation of the contract. 
This ix because the reservation qualifies the grant, 
and, whenever the legislature exercises the power 
which it hasexpressly reserved, it does not impair the 
obligation of its contract, because it is a part of the 
contract that it shall be at liberty to exercise that 
power. Itis not claimed that chapter 39 is invalid 
because it impairs the obligation of a contract, but 
-because it is in conflict with the fourteenth amend- 
ment to the constitution of the United States. The 
state cannot reserve unto itself the power to pass an 
unconstitusional act. Whatever power the state may 
possess over corporations in their creation, or in 
passing or amending the laws under which they are 
formed, it cannot withdraw from them the guaranties 
of the federal constitution, 

The object of the reservation, in whatever form ex- 
pressed, was to preserve to the state control over the 
corporate franchise, rights, and privileges which in 
her sovereign or legislative capacity she had called 
into existence; in other words, to enable her toannul 
or modify that which she had created. It was not its 
object to interfere with contracts which the corpora- 
tion, when once created, might make, nor with the 
property which it might acquire. With respect to 
everything else, it gives no power that the state 
would not have had without it. The artificial bedy 
created by the legislature is composed of natural per- 
sons who have combined their property to obtain an 
object beyond their individual resources, and who 
are clearly entitled, under the guaranties of the 
constitution, to be secured in the possession 
and use of their property thus held, with the 
liberty to contract in regard thereto, as before they 
had associated themselves together. Mr. Justice 
Field says: ‘Whatever the state may do with the 





creations of its own will, it must do in subordination 
to the inhibitions of the federal constitution. It may 
confer by its general laws upon corporations certain 
capacities of doing business and of having perpetual 
succession in its members. It may make its grant in 
these respects revocable at pleasure. It may make it 
subject to modifications. It may impose conditions 
upon its use and reserve the power to change these at 
will. But whatever property the corporation ac- 
quires in the exercise of these capacities conferred it 
holds under the same guaranties which protect the 
property of individuals from spoliation. It cannot 
be taken for public use without compensation. 
It cannot be taken without due process of law. 
Nor can it be subjected to burdens different from 
those laid upon the property of individuals under 
like circumstances.’ ” 


JETSAM AND FLOTSAM. 


RESCISSION OF CONTRACT AFTER COMPLETION. 


The decision of Joyce, J., in Seddon v. North-East - 
ern Salt Co. (1905), 53 W. R. 282, 1 Ch. 326, empha- 
sizes the necessity of establishing fraud in a case 
where it is sought to rescind a completed contract. 
A purchase of shares in a company had been contract- 
ed for and carried into effect upon the faith of cer- 
tain representations as to the losses which the com- 
pany had sustained. Upon the accounts being sub- 
sequently examined by an accountant, it appeared 
that the losses had been very much understated, and 
the action wascommenced for rescission of the con- 
tract and repayment of the purchase-m ney. There 
was, however, no allegation that the misrepresenta- 
tion was fraudulent, and indeed the imputation of 
fraud was expressly disclaimed on behalf of the 
plaintiff. Under these circumstances the distinction 
between an executory and an executed contract, 
which was pointed out by Lord Campbell in Wilde v. 
Gibson, 1 H. L. C., p. 632, was applicable. With re- 
gard to an executory contract, if there is, in any way 
whatever, misrepresentation or concealment which 
is material to the purchaser, a court of equity will 
not compel him to complete the purchase; but where 
the conveyance has been executed, it will be set aside 
only upon the ground of actual fraud. And the dis- 
tinction is obviously based upon sound principle. 
Upon entering into the contract the purchaser has 
not in general the means of verifying the representa- 
tions made to him; and even if he has, yet the vendor, 
in seeking to enforce the contract, is applying for the 
assistance of a court of equity, and he is not entitled 
to that assistance if the contract has been induced by 
misrepresentation. But before completion the pur- 
chaser either satisfies himself as to the property or 
decides to take the risk of error, and after convey- 
ance his remedy is confined to the single case of fraud, 
against which it is to be supposed he had no adequate 
means of protection. So in Brownlie v. Campbell, 5 
App. Cas., p. 936, Lord Selborne said that, when the 
conveyance has taken place, equity does not relieve 
against it unless there is a case of frand or of mis- 
representation amounting to fraud. Under the cir- 
cumstances of Seddon v. North-Eastern Salt Co., 
supra, this essentia] element of fraud did not exist, 
and upon that ground the claim made by the plaintiff 
failed. But Joyce, J., also pointed out that, even if 
it had been well grounded originally, it must have 
failed on account of delay. The contract at most was 








Vol. 61 


CENTRAL LAW JOURNAL. 473 








not void, but only voidable, and should have been re- 
pudiated at the earliest possible moment. Against 
such a claim a very short delay is a bar, and the 
plaintiff, by remaining in possession of the shares for 
several months after he had bad all. necessary infor- 
mation, had debarred himself from any remedy.— 
Solicitors’ Journal. 4 








BOOK REVIEWS. 





FOODWIN ON REAL PROPERTY. 


This work is a treatise on the Law of Real Prop- 
erty, by Frank Goodwin, A. M., Emeritus professor 
of the law of real property in the law school of Boston 
University. 

Professor Goodwin has been a lecturer in the Boston 
University on the subject of this work and should be 
well qualified to do a good work not only for law 
students but also for the active lawyer, which he 
hopes may be reached by it. The subject of real 
property law is the most difficult in our jurispru- 
dence. Few lawyers really master it in aJl its phases. 
A new work of the size of this under review ought to 
be welcomed by the profession. 

It is peculiarly adapted to the needs of the begin- 
ners in the study of the law in a new order of pres- 
entation of the subjects. 

The author states that: ‘‘The effort is made to lead 
the reader up the steps of a ladder, and cross refer- 
ences are freely made, so that he may collocate in his 
mind a proposition he has already learned in some 
previous chapter, with some other proposition in the 
later chapter, and thus the reader is helped to think 
of the two propositions together, although they are 
required to be stated in the order in which they are 
presented.” The idea is a good one and should meet 
the approval of the practicing lawyer who may, though 
busy, find it of great value to follow out a logical 
order in a work which is not so expanded as to de- 
mand too much of his time to master, and yet, which 
is comprehensive enough, to allow a good view of the 
whole subject. 

Some of our judges in our courts of appeal might 
find it of a great deal of value tothem. An experi- 
ence of seventeen years in teaching such a subject in 
the Boston University, presented as Professor Good- 
win has presented it in this volume of 531 pages, cer- 
tainly ought to be worthy the attention, ‘“‘even of the 
members of the courts.” 

Published by Little, Brown & Co., Boston. 





CYCLOPEDIA OF LAW AND PROCEDURE, VOL. 18. 


That admirable work entitled “Cyclopedia of Law 
and Procedure” has now reached the 18th volume. 
There is some disappointment and impatience among 
lawyers over the apparent tardiness with which each 
volume appears. This impatience, however, on the 
part of attorneys should be rather an encouragement 
to the publishers than otherwise, as it shows that the 
profession appreciates the work and are anxious that 
the main subjects of the law shall be covered as soon 
as possible so as to become available for actual use. 
Personally we have heard nothing but praises and 
commendation for this new work, and, in the west- 
ern states at least it is fast supplanting other works 
of asimilar nature. The advantige possessed by this 
work is not only its exhaustiveness, its careful editing 
and its system of keeping up with the authorities, all 





of which add to the exceilences of the work, but also 
and principally to our mind the fact that law and 
procedure are united in the same volume. A lawyer 
on a hot trail for a point, dislikes suddenly to be 
thrown off the scent by the whim of the author in de- 
ciding acertain portion of the path which he calls 
procedure, will now be continued in another work 
and another volume, after which he may come back 
to the point where he broke off and continue the pur- 
suit. The fact is that law and procedure are so nearly 
related, depend so often for their respective rules on 
identical principles, that to separate them in the 
discussion of any subject-matter of law is only to cre- 
ate confusion or to cover the same ground twice. 
Volume 18 of the Cyclopedia is taken up principally 
with what may be practically a treatise on the subject 
of Executors and Administrators by Hon. James 
Schouler. ‘The only other subject discussed is that of 
Exemptions, which is well handled by Mr. Earnest 
H. Wells. 

The subject of Executors and Administrators 
is one of the most important subjects so far treated 
by this new cyclopedia, and the fact that the treat- 
ment is by such an eminent specialist as Hon. James 
Schouler, insures for it at once a standing as an au- 
thority which it would not otherwise command. 
Moreover, a careful examination of this article fully 
confirms the reader’s prepossesions. Nowhere, do we 
believe, have we ever observed a more thorough treat- 
ment and a more careful analysis of the subject of 
executors and administrators than the work which 
Mr. Schouler bas done in the preparation of this arti- 
cle. It will be greatly appreciated by the profession, 
which wili undoubtedly show its appreciation in 
numerous references to its pages. 

One volume, 1506 pages. Published by the Ameri- 
can Law Book Company, New York. 





BOOKS RECEIVED. 





Cyclopedia of Law and Procedure. William Mack, 
Editor-in-Chief. Volume XVIII. New York: The 
American Law Book Company. London: Butter- 
worth & Co., 12 Bell Yard, 1905. Review will fol- 
low. 


The Federal Statutes Annotated. Notes on the Con- 
stitution of the United States, preceded by the Dec- 
laration of Independence, the Articles of Confedera- 
tion, the Ordinance for the Government of North- 
west Territory, the Test of the Constitution with an 
Analytical Index, a Monograph by William M. 
Meigs, on the Growth of the Constitution in the 
Federal Convention of 1787, and an article on Con- 
stitutional Construction and Interpretation. By 
Thomas H. Calvert. Compiled under the Editoral 
Supervision of William M. McKinney. Vol. VITI. 
Edward Thompson Co., Northport, Long Island, 
New York, 1905. Review will follow. 


The American Law Relating to Income and Principal. 
By Edwtn A. Howes, Jr., A. B., LL. B., Harv. of 
the Suffolk Bar. Boston. Little, Brown & Com- 
pany, 1905. 12 mo. Cloth. Price, $1.00. Review 
will follow. 


Hints for Forensic Practice. A Monograph on Cer- 
tain Rules Appertaining to the Subject of Judicial 
Proof. By Theodore F.C. Demarest, Editor of N. 
Y. Surrogate Reports. Author of a Treatise on 
Elevated Railroad Law; A Study of the Abendroth 
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Case, etc. The Banks Law Publishing Company, 
21 Murray street, New York, 1905. 12 mo. Cloth. 
Price, $1.50. Review will follow. 


New York State Library, Melvil Dewey, Director. 
Yearbook of Legislation, 1904. Edited by Robert 
H. Whitten, Sociology Librarian. Albany, New 
York State Education Department, 1905. Price, 
$1.00. 





HUMOR OF THE LAW. 





An appeal case was called in the Circuit Court of 
Alabama, and the judge wishing to know whether or 
not it was to be tried bya jury asked the plaintiff’s at- 
torney if the amount involved was less than twenty 
dollars. 

“If your honor please,” he replied, ‘it originally 
involved a three-dollar heifer calf, now, however, it 
involves a yoke of steers and two milk cows.”’ 


Abe Hummel, the New York lawyer, who is known 
as a master of repartee, is to be credited witha new, 
pithy, and very-much-to-the-point retort. The other 
morning, accompanying a client to court, the case at 
issue being a breach of promise suit for damages, 
based on letters written by the defendant, the coun- 
sellor bad been giving a lesson on morals to his client, 
when the latter dejectedly remarked: ‘Ob! I know 
all about it, Abe; the same old song, ‘Do right and 
fear nothing.’” ‘No! no! That’s not it at all,” an- 
swered Abe; ‘‘don’t write, and fear nothing.” 


A messenger boy had a case against the Elevated 
Railroad a few months ago, and obtained a prompt 
settlement. In spite of all that is said about the law’s 
delay and the slowness of great corporations, with 
their claim departments and law departments, this 
claim was honored, as one might say, at sight. He 
was passing under the elevated structure, when a pot 
of red paint fell from above and landed on his head 
and shoulders, running down all over his blue uni- 
form. He grabbed the paint pot and went straight 
up to the claim agent’s office, where dripping red 
paint on the door mat (they would let him come no 
further into the office) he collected the price of a new 
uniform in what is believed to be record time. 


WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
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1. ACTION—Injury to Property in Shipment.—A suit 
for damages based on an alleged breach of contract for 
the affreightment of goods is an action ex contractu.— 
Seaboard Air Line Ry. Co. v. Hubbard, Ala., 38 So. Rep. 
‘150. 

2. ACTION—Invalid Ordinance.—Action to enjoin en- 
forcement of invalid ordinance held not an action for 
tort, but for equitable relief.—Riley v. Town of Green- 
wood, S. Car., 51S. E. Rep. 532. 


3. ADVERSE PoSsESSION—Color of Title.—Under Rev. 
Code Civ. Proc. § 55, a certificate of purchase issued on 
a tax sale constitutes no color of title, and the statutory 
limitation is not effective, unless 10 years intervene be 
tween the execution of the deed and the commencement 
ofan action to quiet title based thereon.—Jackson v. 
Bailey, 8. Dak., 104 N. W. Rep. 268. 


4. ADVERSE POSSESSION—Extent.—The owner of land 
not having possession of any part when defendant ac- 
quired possession and helda part thereof adversely, de- 
fendant’s possession extended to the limit of his grant. 
—Boynton v. Ashabranner, Ark., 88S. W. Rep. 568. 


5 ADVERSE POSssESsIoN—Tacking.—A grantee whose 
adverse possession added to the continuous adverse 
possession of his predecessors in title exceeded seven 
years had title by adverse possession. — Robinson v. 
Nordman, Ark., 88 S. W. Rep. 592. 


6. ADVERSE POSSESSION—What Constitutes. — Mere 
cutting of timber and posting the land against trespass- 
ers held insufficient to sustain a finding of title by ad 
verse possession.- A. W. Stevens Lumber Co. v. Hughes, 
Miss., 88 So. Rep. 769. 


7. APPEAL AND ERROR—Definiteness as to Assignment 
of Error.—An assignment of error that the court erred 
in refusing to grant defendant a new trial because tle 
verdict was contrary to the law and the evidenee held 
too general.—Brewster v. State, Tex., 88S. W. Rep. 855. 


8. APPEAL AND ERROR—Final Judgment. — An order 
quashing an alternative writ of mandamus, but allowing 
relator to amend, is not such a final judgment as will 
support a writ of error. — State v. Landis, Fla., 39 So. 
Rep. 15. 

9, APPEAL AND ERROR—Mandamus. — Where, on ap- 
peal from an order refusing to quash an alternative 
writ of mandamus, the petition is not in the record, it 
will be presumed that the writ was properly granted.— 
People v. Hayes, 94 N. Y. Supp. 754. 


10. APPEAL AND ERROR—Pleading.—The discretion of 
a trial court in refusing to allow an amendment toa bill 
for infringement of a trade-mark held not reviewable, 
where the record showed neither the ground of the ap- 
plication nor the amendment proposed.—Bulte v. Igle- 
heart Bros., U. S.C. C. of App., Seventh Circuit, 137 Fed. 
Rep. 492. 


11. APPEAL AND ERROR — Questions for Review.— 
Where neither the briefs nor bill of exceptions taken at 
the time of excluding evidence discloses what the ob- 
jection was which the trial court sustained to the evi- 
dence offered, the ruling is not reviewable on appeal.— 
Jones v. Humphreys, Tex., 83 8S. W. Rep. 403. 

12. APPEAL AND ERROR—Rendering Final Jadgment.— 
Where, after two opportunities, plaintiff fails to estab- 
1 ish his cause, the court of appeals will reverse the judg 
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ment of the county court in his favor, and render judg- 
ment that he take nothing by the suit and pay all costs 
—Texas Cent. R. Co. v. Harbison, Tex., 88S. W. Rep. 414. 

13. APPEAL AND ERROR—Substituted Record.—Where, 
under order to file a substituted record, appellant failed 
to file substituted assignments of error in connection 
with a partial transcript, an he gros to reinstate the 
appeal denied.—Cleveland, C. U. & St. L. Ry. Co. v. State, 
Ind., 74. N. E. Rep. 1113. 

14, ASSAULT AND BATTERY—Self Defense.—Uniless there 
be great superiority in strength of an assailant, who 
strikes another with his fist, or circumstances producing 
great inequality between them, the assailed cannot justi- 
fiably resent the blow by stabbing his assailant. — Mc- 
Evoy v. State, Ga., 51S. E. Rep. 500. 

15, ASSAULT AND BATTERY—Self-Defense.—A blow ac- 
cidentally delivered on one while defending himself 
against another is a blow strack in self-defense. — State 
v. Mount, N. J., 61 Atl. Rep. 259. 

16. ASSIGNMENTS—Notice to Debtor. — An assignment 
of a chose in action becomes effective when made, and 
transfers the title without notice or acceptance by the 
debtor —Quigley v. Welter, Minn., 104 N. W. Rep. 236. 

17. ATTACHMENT—Counterclaims for Damages.—Code, 
§ 8387, does not authorize an attachment defendant to 
set up a counterclaim acquired by assignment of a cause 
of action for damages resulting to another by reason of 
the attachment levy.—Morrison Mfg. Co. v. Rimerman, 
lowa, 104N. W. Rep. 279. 

18. ATTACHMENT—Liability of Plaintiff for Wrongful 
Attachment —Plaintiffs, who ratified the issuance and 
execution of a writ under which personal property of de- 
fendant was wrongfully seized, held liable for the con- 
version, though the writ was not actually signed by the 
justice.—Sanger Bros. v. Brandon, Tex., 88S. W. Rep. 431. 


19. BAILMENT —Lien of Garage Keeper. — Garage 
keeper held to have no lien for repairs and supplies fur- 
nished an automobile, where one had the right to use it 
at his pleasure.—Smith v. O’Brien, 94 N. Y. Supp. 673. 


20. BANKRUPTCY—Claims of Creditors.—A trustee in 
bankruptcy, suing under Bankr. Act July 1, 1898, ch. 541, 
§ 70, subd. e, 30 Stat. 565 [U. 8. Comp. St. 1901, p. 3451], 
must allege the amount of the claims of creditors exist- 
ing at the time of the fraudulent conveyance, and that 
the assets were insufficient to pay them, — Shelley v. 
Nolen, Tex., 88 S. W. Rep. 524. 

21. BANKRUPTCY—Community Property. — Trustee in 
bankruptcy held entitled to recover out of the proceeds 
of the sale of the improvements on the separate prop 
erty of the bankrupt’s wife, amount of community 
funds expended by husband in making the improve- 
ments.—Collins v. Bryan, Tex., 88S. W. Rep. 432. 

22, BANKRUPTCY—Domicile of Corporation as Affect- 
ing Jurisdiction.—Where an alleged involuntary bank- 
rupt corporation had its domicile in one district and its 
principal place of business in another, the courts of 
bankruptcy of both districts had concurrent jurisdic- 
tion.—In re United ButtonCo.,U. 8. D. C., D. Del., 137 
Fed. Rep. 668. 

23. BANKRUPTCY—Mortgages.—A mortgagee of prop- 
erty of a bankrupt held to have consented to the juris- 
diction of acourt of bankruptcy to determine the valid- 
ity of his mortgage by availing itself of an order per- 
mitting it to foreclose on condition that the proceeds of 
the property be deposited subject to the court’s order.— 
In re Noel, U. 8. D. U., D. Md., 187 Fed. Rep. 694. 

24. BANKRUPTCY—Preferences.—It is no defense to an 
action by a trustee in bankruptcy to recover an unlaw- 
ful preference that defendant received the payment al- 
leged to constitute the preference through his agent, 
who had sold the goods to the debtor, and who by a col- 
lateral agreement with defendant had guarantied a part 
of the indebtedness, and that the credit was applied on 
snch part —Plummer v. Myers, U. S. D. C., E. D. Pa, 
137 Fed. Rep. 66. 

25. BANKRUPTCY—Reguiring Payments from Secured 
Creditors.—Secured creditors, who avail themselves of 





bankruptcy proceedings to realize on their securities, 
may be required to contribute their proportion of th 
costs and expenses of preserving and administering the 
estate, where there are not sufficient unincumbered as- 
sets.—In re J. H. Alison Lumber Co., U. 8. D. O.,8. D. 
Ga., 137 Fed. Rep. 643. 

26. BANKRUPTCY — Successive Petitions. — Under 
Bankr. Act July 1, 1898, ch. 541, §§ 4a, 14a, 59, it was no 
objection to an insolvent’s being adjudged a bankrupt 
that he had been previously discharged in bankruptcy 
within six years.—In re Little, U. 8. OC. C. of App., 
Seventh Circuit, 137 Fed. Rep. 521. 

27. BANKRUPTCY — Transfers in Contemplation. — 
Transfers of property by a debtor over a year before the 
bankruptcy act was passed cannot be regarded as hav- 
ing been made in contemplation of bankruptcy.—Gard- 
ner v. Haines,S. Dak., 104 N. W. Rep. 244. 

28. BANKRUPTCY—Where Judgment is Opened Gen- 
erally.—W here a judgment against an alleged involun- 
tary bankrupt had been opened generally, without con- 
ditions, it was inadmissible as an established indebted- 
ness on the issue of the bankrupt’s alleged insolvency. 
—McGowan v. Knittel, U. 8. C. C. of App., Third Cir- 
cuit, 137 Fed. Rep. 453. 


29. RANKS AND BANKING— Pledged Stock. — For the 
purpose of the national banking act, the pledgor of 
stock not transferred on the books is to be regarded as 
the owner until and unless something further trans- 
pires which operates to transfer the ownership to an- 
other.—Hulitt v. Ohio Valley Nat. Bank, U. S. C. O. of 
App., Sixth Circuit, 137 Fed. Rep. 462. 


30. BENEFIT SOCiETIES—Acceptance of Amended By- 
Laws.—A member of a beneficial association, who after 
the amendment of the by-laws surrendered his original 
certificate and accepted a new one, thereby submitted 
to the amended by laws.—Breslow v. Southern aaend Ma- 
sonic Relief Ass’n, 94 N. Y. Supp. 787. 

31. BENEFIT SOCIETIES—Premiums.—The holder ofa 
mutual benefit certificate who exchanged it fora new 
certificate held not entitled to recover the premiums 
paid on the first certificate.—Supreme Council A. L. H. 
v. Lyon, Tex., 88S. W. Rep. 445. 


32. BILL OF EXCEPTIONS—Habeas Corpus.—Affidavits 
as to matters occurring at the trial of a writ of habeas 
corpus Will not be considered by an appellate court, in 
the absence ofa bill of exceptions.—Maddox v. Barr, 
Fla ,38 So. Rep. 766. 

838. BILLS AND NOTES—Accommodation Paper.—In an 
action ona note claimed by the maker to have been ac- 
commodation paper, held error not to permit the maker 
to show that the interest at each renewal was paid by the 
payee.—Natioval Bank of Newport v. H. P. Snyder Mfg. 
Co., 94 N. Y. Supp. 982. 

34. BILLS AND NOTES — Attestation of Mortgage by 
Employee of Mortgagee.—A signature by mark to a note 
and mortgage to a bank and the attestation thereof held 
not invalidated because the attesting witness was an 
employee of the mortgagee.—Morris v. Bank of Attalla, 
Ala., 38 So. Rep. 804. 

35. BILLS AND NorEs—Consideration.—The payor of a 
note cannot defend a suit by the transferee on the 
ground of inadequacy of consideration, etc., in the con- 
tract of transfer.—Walker v. Winn, Ala., 89 So. Rep. 12. 

86. BILLS AND N@res—Defense of Payment.—In an ac- 
tion on a note, where the defense was payments to one 
other than the plaintiffs, who held the note, the burden 
was on defendant to show that the one to whom pay- 
ments were made had authority to collect it.—Higley v. 
Dennis, Tex., 88 S. W. Rep. 400. 

87. BILLS AND NOTES—Estoppel.—Plaintiff, while re- 
taining a note which had been charged to his deposit 
account by defendant bank, held not entitled to sue the 
bank as for a balance on his account on the ground that 
he was not liable on the note.—Calvert Bank v. J. Katz & 
Co., Md., 61 Atl. Rep. 411. 

38 BILLS AND NOTES—Law of Foreign State.—Where 
certain negotiable notes sued on were transferred by 
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parol in Iowa, the transferee was entitled to maintain a 
suit thereon in his own name under the law of that 
state.—First Nat. Bank v. Moore, U.S.C. C.of App., 
Ninth Circuit, 137 Fed. Rep. 505. 

39. BILLS AND NOTES—Payment.—Where the maker of 
a note misappropriated money to pay the same, the 
payee acquired no title to the money.—Porter v. Rose- 
man, Ind., 74 N. E. Rep. 1105. 

40. BRIDGES—Repairs.—A highway commissioner may 
not by mandamus be compelled to incur expenses in re- 
pairing a bridge, where there are no county funds avail- 
able for such purpose.—People v. Early, 94 N. Y. Supp. 
640. 

41. BROKERS—Recovery of Forfeit Money.—In an action 
by an owner of land to recover the forfeit money paid to 
his real estate broker by an intended purchaser who 
failed to complete the purchase, the purchaser is not a 
proper party.—M. L. Chambers & Co. v. Herring, Tex., 
88 S, W. Rep. 371. 

42. BURGLARY—Possession of Stolen Goods.—Where a 
larceny has been committed by means of an unlawfal 
breaking and entering, unexplained possession of the 
goods stolen is sufficient to sustain a conviction of bur- 
glary.—State v. Brower, Iowa, 104 N. W. Rep. 284. 


43, CARRIERS—Diligence in Transporting Cattle.—It is 
the duty of acommon carrier receiving live stock for 
transportation to use reasonable diligence to transport 
the same within a reasonable time.—Gulf, 0. & S. F. Ry. 
Co. v. Beattie, Tex., 88S. W. Rep. 367. 


44. CARRIERS— Duty us Warehouseman. — A railroad 
company, keeping goods in its depot after termination 
of transit, held bound to exercise ordinary diligence as a 
warehouseman for hire.—Southern Ry. Co. v. Alredge & 
Shelton, Ala., 88 So. Rep. $05. 


45. CARRIERS—Injury to Goods in Sealed Cars.—A rail- 
road company, receiving as connecting carrier outside 
of the state cotton in bales, shipped in sealed cars which 
were in good condition, under through contracts, held 
not liable for the wet, dirty condition of such cotton 
when delivered.—Vincent & Hayne v. Yazoo & M. V.R. 
Co., La., 38 So. Rep. 816. 


46. CARRIERS — Liability of Initial Carrier Under 
Through Contract.—A carrier, contracting to delivera 
shipment of cattle at a place designated within a certain 
time, is liable to the shipper for damages on its own or 
connecting carrier’s lines.—Texas Cent. Ry. Co. v. Mil- 
ler, Tex., 88S. W. Rep. 499. 


47. CARRIERS—Raule Requiring Purchase of Ticket.—A 
rule of a railroad company requiring passengers to pro- 
cure tickets before entering the cars is reasonable.— 
Ammons y. Southern Ry. Co., N. Car.,51 S. E. Rep. 127. 


48. CHARITIES—Dissolution and Disposition of Prop- 
erty.— Trustees of a dissolved charitable corporation 
held not entitled to recover back the proceeds of the 
corporation’s property, which they had voluntarily paid 
to the county treasurer under an alleged unconstitu- 
tional statute.—Avila v. City of New York, 94 N. Y. Supp. 
1132. 

49. CHATTEL MORTGAGES—Attorney’s Fees. — Where 
buyers of machinery had a meritorious defense to a part 
of the seller’s claim for the price, the latter was not en- 
titled to recover attorney’s and other fees connected 
with the collection.—D. A. Tompking Co. v. Monticello 
Cotton Oil Co., U. S$. C. C., 8S. D. Ga., 137 Fed. Rep. 625. 

50 CHATTEL MORTGAGES — Effeet of Part Usury. — 
Where a debt secured by mortgage consists in any part 
of usury, the mortgagee is neither a purchaser nor acred- 
itor without notice, within Code 1896, § 1009.—Morris v. 
Bank of Attalla, Ala., 38 So. Rep. 804. 

51. CHATTEL MORTGAGES—Verbal Reservation of Title. 
—A sale of personal property with a verbal reservation 
of title to secure the price constitutes a valid mortgage. 
—Crews v. Harlan, Tex., 88 8. W. Rep. 411, 

52. CEMETERIES—Illegal Use of Money.—A lot owner 
in cemetery, though not a member of the cemetery com- 
pany, had a standing to complain of a misappropriation 





of its funds.—Clark v. Rahway Cemetery, N. J.,61 Atl. 
Rep. 261. 

53. COLL:SION—Violation of Rules Governing Naviga- 
tion.—Violation of statutory rules of navigation cannot 
be justified on the ground that it is customary to violate 
them under certain tidal conditions.—The Transfer No. 
10,U. 8. D.C.,8.D N. Y., 187 Fed. Rep. 666. 

54. CONSTITUTIONAL Law—Constraction of Statutes.— 
The framers of the constitution are to be presumed to 
have retained language employed in the former consti- 
tution and interpreted by the courts with knowledge of 
that interpretation, and hence the courts are bound by 
the same.—Alford v. Hicks, Ala., 38 So. Rep. 752. 

55. CONSTITUTIONAL LAw—Imprisonment for Fines.— 
Acts 1894, p. 72, ch. 76, § 22, authorizing discharge ofa 
convict sentenced to imprisonment and a fine under cer- 
tain conditions, held not unconstitutional as providing 
for imprisonment for debt.—£z parte Diggs, Miss., 38 So- 
Rep. 730. 

56. CONSTITUTIONAL LAW—Obligation of Contracts.— 
Legislation affecting either the validity or means of en- 
forcement of bonds issued bya city held repugnant to 
Const. U.S. art. 1, § 10.—City of Austin v. Cahill, Tex., 58 
S. W. Rep. 542. 

57. CONSTITUTIONAL LAW—Railroad Aid Bonds.—W here 
astatute incorporated atownship to permit it to issue 
railroad aid bonds, and provided a remedy by the levy- 
ing of taxes for payment of the bonds, the state had no 
authority to abolish such remedy without providing an- 
other equally efficacious one.— Folsom v. Greenwood 
County, U. S.C. C. of App., Fourth Circuit, 137 Fed. Rep. 
449. 

58. CONSTITUTIONAL LAW — State’s Right to Control 
Fish.—Under Const. art. 6, statutes giving boards of 
supervisors authority to regulate the taking of fish held 
not invalid as a giving of legislative authority to a judi- 
cial body.—£z parte Fritz, Miss., 38 So. Rep. 722. 


59. CONSTITUTIONAL LAW—Street Railroad’s Immunity 
from Paving Streets.—Immunity from contribution to 
expense of pavements in city of Rochester, conferred on 
a street railway by Laws 1869, p. 54, ch. 34, held not a con- 
tract right, of which the railway could not be deprived 
by subsequent legislation.— City of Rochester v. Ro- 
chester Ry. Co., N. Y.,74 N. E. Rep. 9538. 


60. CONTRACTS—Evidence.—In an action on a contract 
whereby defendant was alleged to have employed plaint- 
iff to prepare plans for a building, evidence held insuf- 
ficient to sustain a finding for plaintiff.—Minuth v. Barn- 
well, 94 N. Y. Supp. 649. 

61. CORPORATIONS—Accommodation Paper.—Where a 
note was in fact accommodation paper,as the holder 
knew, proof of its execution by the president and treas- 
urer of the corporation which appeared to be maker 
was insufficient to bind the defendant —Nationa! Bank 
of Newport v. H. P. Snyder Mfg. Co., 94 N. Y. Supp. 982. 

62. CORPORATIONS — Delaying Creditors. — The mere 
transfer of property toacorporation for capital stock 
therein does not hinder or delay the creditors of the 
transferror; the stock being subject to execution. — 
Gardner v. Haines, 8. Dak., 104 N. W. Rep. 244. 

63, CORPORATIONS—Effect of Change in Name on Per- 
mit to do Business.—Change in name of foreign corpora- 
tion held not to affect the validity of a permit to do busi- 
ness in the state.—St. Louis Expanded Metal Fireproof- 
ing Co. v. Beilharz, Tex., 88S. W. Rep. 512. 

64. CORPORATIONS — Unpaid Subscriptions. — Suit by 
several creditors of a corporation, alleging that certain 
named persons were stockholders and had not paid their 
subscriptions, and asking for judgment against them in 
solido, will not lie.—S. M. Jones Co. v. Hoffman, La., 38 
So. Rep. 763. 

65. COUNTIES—Liability for Publication of Delinquent 
Tax List.—As the commissioners’ court of a county has 
no power to contract to pay the cost of publication ofa 
notice to nonresident taxpayers, it cannot ratify such a 
contract when made by the county attorney.—Baldwin 
v. Travis County, Tex., 88S. W. Rep. 480. 
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66. CRIMINAL EVIDENCE—Credibility.—Where one o! 
defendant’s witnesses testified on cross-examination 
that he had been indicted for murder and tried for hog 
theft, it was not error to fail to limit the evidence by in- 
straction.—Franklin v. State, Tex., 888. W. Rep. 357. 

67. CRIMINAL EVIDENCE — Letter Asking Doctor to 
Testify in Rape Case. —A letter, written by defendant 
after bis arrest forrape to a physician, in which he stated 
certain facts which he desired the physician to testify to 
for a consideration of $200, held admissible.—Dickey v. 
State, Miss., 388 So. Rep. 776. 

68. CRIMINAL EVIDENCE—Rape.—On a prosecution for 
rape on a female under 18 years of age, defendant held 
not entitled on appeal to complain of evidence of sub- 
sequent offenses by him on the person of prosecutrix.— 
People v. Astell, 94 N. Y. Supp. 748. 

69. CRIMINAL EVIDENCE—Statements of Conspirators 
as Res Geste#.—Where there is evidence of conspiracy 
between defendant and another to commit an offense, 
statements and actions of the latter are admissible as 
res geste .—Toliver v¥. State, Ala., 38 So. Rep. 801. 

70. CRIMINAL EVIDENCE—Venue. — Where the record 
shows failure to prove the venue, certiorari to conviction 
should be sustained.—Edwards v. State, Ga., 51 S. KE. 
Rep. 505. 

71. CRIMINAL LAW—Failure to Establish the Venue.— 
Failure to establish the venue may be raised by a general 
assignment that the verdict is contrary to the law and 
evidence.—Brown V. State,Ga., 51S. E. Rep. 505. 

72. CRIMINAL LAW—Insanity as a Defense.—To relieve 
one from criminal responsibility on account of mental 
delusion for the commission of crime, held not necessary 
that he be incapable of distinguishing right from wrong 
as to the particular act in question, and also incapable 
of choosing to do or not to do such act.—Allams vy. State, 
Ga., 51S. E. Rep. 506. 

73. CRIMINAL LAW—Sentence in Alternative.—A sen- 
tence imposing two penalties in the alternative, one of 
which is unaathorized, may be enforced as to the au- 
thorized penalty.—Brown Vv. City of Atlanta, Ga., 51S. KE. 
Rep. 507. 

74. CRIMINAL TRIAL—Certiorari to City Court. —Where 
it was sought by a direct bill of exceptions to bring to 
the supreme court forreview a judgment of a local court, 
and where there was no authority oflaw for such pro- 
ceeding, and the writ of error was dismissed inthis court 
for that reason, it was too late to apply for a writ of 
certiorari, more than 30 days having elapsed.—White vy. 
State, Ga., 51S. EK. Rep. 505. 


75. CRIMINAL TRIAL—Comment on Evidence Submitted. 
—In a prosecution for murder, the judge is not required 
to select particular facts for comment as illustrative of 
the legal principles involved; but is entitled to state 
geherally his recollection of the testimony.—Common- 
wealth v. Johnson, Mass., 74 N. E. Rep. 939. 


76. CRIMINAL TRIAL—Defendant as a Witness.—A de- 
fendant who offers himself as a witness may be asked on 
cross-examination whether he has been convicted of as- 
sault and as to the particulars thereof, unless he suffered 
manifest injury by reason of such further cross-exami- 
nation.—State v. Mount, N. J., 61 Atl. Rep. 259. 

77. CRIMINAL TRIAL — Former Conviction.—A verdict 
against a special plea in bar of former conviction is not 
reviewable by direct exception, assigning error that it is 
contrary to law and the evidence.—Bashinski vy. State, 
Ga., 518. E. Rep. 499. 

78. CRIMINAL TRIAL—Newly Discovered Evidence.—In 
a prosecution for homicide, denial of an application for 
a new trial on the ground of newly discovered evidence 
of insanity held not error.—Danahue v. State, Ind.,,74 N. 
EK. Rep. 996. 

79. DAMAGES—Medical Testimony.—In an action by an 
employee for injuries through negligence, defendant 
held entitied to show by plaintiff’s medical witness that 
his original diagnosis of the injuries was incompatible 
wiih subsequent developments .—Chicago, R. I. & M. Ry. 
Co. v. Harton, Tex., 88 8S. W. Rep. 857. 





80. DEEDS—Consideration.—A conveyance by one joint 
purchaser of property to another in payment for the 
latter’s supposed interest in the property held without 
consideration.—Paddock v. Bray, Tex., 88 8. W. Rep. 
419. 

81. DEEDS—Habendum to Explain Granting Clause.— 
The habendum of a deed may be used to explain the grant- 
ing clause; but not to contradict the same.—Lamb v. 
Medsker, Ind., 74 N. E. Rep. 1012. 

82. DOMICILE—Suit for Separate Maintenance.—In the 
absence of a showing to the contrary, the domicile of the 
wife is that of the husband, and the law presumes that 
they are living together and cohabiting. — Smith v. 
Smith, Ind., 74 N. E. Rep. 1008. 

83. DRUGGISTS—Refusal to Deliver Prescription. — A 
drug company, not having delivered medicine com- 
pounded under plaintiff’s prescription, held not entitled 
to retain the prescription against plaintiff's demand.— 
White v. McComb City Drug Co., Miss., 38 So. Rep. 739. 

#4. EJECTMENT—Evidence as to Title.—Where defend- 
ant in ejectment introduced a deed by plaintiff and his 
wife conveying the land to another, and there was no 
proofjof a reconveyance, plaintiff hela not entitled to 
judgment.—Rottenverry v. Brown, Ala., 38 So. Rep. 
804. 

85. ELECTIONS—Voting in Wrong Township. — Votes 
cast in the wrong township in reliance on universally 
recognized but erroneous lines would not be excluded.— 
Lovewell v. Bowen, Ark., 88 8S. W. Rep. 570. 

86. EMINENT DOMAIN—Damages.—Real rights appurte- 
nant to land not taken, which were appropriated by 
plaintiff for use as a part of its railroad right of way, 
held property, for which defendant was entitled to com- 
pensation, under Const., art. 167.—Louisiana Ry. & Nav. 
Co.v. Xavier Realty, La., 89 So. Rep. 1. 

87. EMINENT DOMAIN—K ffect of Accepting Damages in 
Condemnation Proceedings.— Where a landowner, after 
condemnation ofa highway, receiyed the damages as- 
sessed, he could not, without the consent of the county, 
restore his rights by a return of the money.—Brooks, 
Neely &Co. v. Yell County, Ark., 88 8. W. Rep. 590. 


88. EMINENT LDOMAIN—Rights Appurtenant to be Con- 
sidered.—In proceedings to condemn land for a rail- 
road right of way, the owner is entitled to the market 
vulue, including its physical character, appurtenent 
transportation facilities, availability for residential, 
commercial, industrial, or agricultural purposes, and the 
future effect of imminent im; rovements.—Louisiana 
Ry. & Nav. Uo. v. Xavier Realty, La., 39 So. Rep. 1. 

89. EsTOPPEL-—Specific Performance. — Where, after 
plaintiff accepted an option to purchase real estate, he 
made a tender and sued for specific performance, he es- 
topped himself to claim thathe was not bound by the 
agreement.—Jones v. Barnes, 94 N. Y. Supp. 695. 

90. EVIDENCE—Expert Medical Testimony.—In an ac- 
tion for injuries, the opinion of a physician, based on the 
fact that plaintiff seemed to be in good health, as to 
whether his brain wasin any way affected by the injury, 
was competent.—Chicago, R.I. & M. Ry. Co. v. Harton, 
Tex., 88 S. W. Rep. 857. 

91, EVIDENCE — Negligence in Riding on Running 
Board.—No proof is required to show that it is more 
dangerous to be on the running board of a street car than 
on a seat or the plaitform.—Bridges v. Jackson Elec- 
tric Ry., Light & Power Co., Miss., 38 So. Rep. 788. 

92. EXECUTION—Motion to Set Aside.—The theory on 
which an action was tried may be shown on a motion to 
set aside an execution against the person.—Booth v. 
Englert, 94N. Y. Supp. 700. 

93. EXECUTORS AND ADMINISTRATORS—Claims.—The 
payment of a claim against a decedent’s estate cannot be 
sanctioned, except on clear and satisfactory proot of its 
validity.—Maisenhelder v. Crispell, 94 N. Y. Supp. 707. 

94. EXECUTORS AND ADMINISTRATORS — Liability of 
Land for Debts.—Widow and heirs at law of a decedent 
held not entitled, as against innocent purchaser of de- 
cedent’s land on a sale for debts, to deny his title on the 
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ground of an exemption.—Smith v. Blood, 94N.Y. Supp. 
667. 

95 EXECUTORS AND ADMINISTRATORS—Sale of Land.— 
Where the grounds on which certain executor’s convey- 
ances were attacked were matters of record, aud com- 
plainants had notice of the administration proceedings, 
they would be deemed to have had actual knowledge of 
the contents of such records.—Williamson v. Beardsley, 
U.8. C. U. of App., Eighth Circuit, 137 Fed. Rep. 467. 

96. EXECUTORS AND ADMINISTRATORS—Savings Bank 
Deposits.—Where intestate deposited money in asav- 
ings bank as trustee forcertain persons, who were dead 
when the accounts were open, the deposits passed to her 
administrator after her death.—Nicklas v. Parker, N. J., 
61 Atl. Rep. 267. 

97. EXECUTORS AND ADMINISTRATORS—Special Allow- 
ance. -A special administrator held entitled to the al- 
lowance of his account concerning collections and dis- 
bursements with reference to property belonging to the 
estate under a resulting trust.—Lufkin v. Jakeman, 
Mass.. 74 N. E. Rep. 93%. 

98. EXECUTORS AND ADMINISTRATORS—Presumptions 
as to Appointment —It may be presumed, on collateral 
attack of the appointment of an administrator, that the 
petition was filed and notice was given.—Blackman Vv. 
Mulhall, 8. Dak., 104 N. W. Rep. 250. 

99. FEDERAL CourtTs—Jurisdiction.—Where an assig- 
nee of a chose in action is entitled to sue thereon alone in 
the federal courts, he and his assignees may sue there 
together as if no assignment had been made.—Puige v. 
Town of Rochester, U. 8. C. C., D. Ver., 137 Fed. Rep. 663. 

100. FIRE INSURANCE—False Swearing.—A provision in 
a fire policy, avoiding it in case of false swearing touch- 
ing any matter relating to the insurance, or subject 
thereof. held not to embrace a mere misstatement of the 
loss in the proofs, based upon an erroneous estimate.— 
Nugent v. Rensselaer County Mat. Fire Ins. Co., 94 N. Y. 
Supp. 605. 

101. FIsH — State’s Right to Control.—In running 
streams and lakes with outlets into other waters, the 
right to regulate the time, manner, and extent of the 
taking of fish is in the state.—Ha parte Fritz, Miss., 
88 So. Rep. 722. 

102. FIXTURES -Improvements.—As a general rule a 
structure erected by a purchaser of land whois in pos- 
session, but has not obtained title, cannot be removed 
without the consent of the vendor.—Union Iny. Co. v. 
McKinney, Ind., 74 N. E. Rep. 1001. 

108. FRAUD—Bill to Remove Cloud from Title.—The 
bill to remove clouds held not to show complainants had 
no knowledge of fraud or used diligence to discover it, 
so as to bring the case within the exception to the limi- 
tation of Code 1892, § 2781.—Jones v. Rogers, Miss., 38 
So. Rep. 742. 

104. FRaUDS—Corporate Bonds.—Defendant held not 
liable for deceit in the sale of certain street railway 
bonds, because of alleged misrepresentation that the 
character of the corporation was 'perpetual.—Donnelly 
v. Baltimore Trust & Guarantee Co., Md., 61 Atl. Rep. 
301. 

105. FRAUDULENT CONVEYANCES — Disclaimer.—One 
who is without interest in a suit to set aside a fraudu- 
lent conveyance should file a disclammer. — Tyler v. 
Davis, Ind., 75 N. E. Rep. 3. 


106. GAMING—Letting Premises for Gaming. —If de- 
fendant did not rent prem‘ses for purposes of gambling, 
but the circumstances were such as to put him on no- 
tice, the jury would be authorized to find that he had 
knowledge thereof.—Bushinski v. State, Ga., 51 8. E, 
Rep. 199. 

107. GirTs—Undue Influence.—The mere existence of 
confidential relations between a testator and beneti- 
ciary under the will are not alone sufficient to raise the 
presumption of undue infinence. -- Hutcheson yv. Bibb. 
Ala., 88 So. Rep. 754. 

108. GUARDIAN AND WARD —Investinents of Ward’s 
Funds,—Pul, St. 1901, ch. 178, § 9, held only to require 





that a guardian loaning his ward’s funds on real estate 
exercised reasonable care when the loan was made to 
ascertain that the security was double in value the 
amount of the loan.—Stevens v. Meserve, N. H., 61 Atl. 
Rep. 420. 

109. GUARDIAN AND WaRD—Sale of Land.— Purchaser 
of land from guardian held to take it free from lien of a 
mortgage thereon in favor of the wards.—Werber v. 
Cain, 8. Car.. 51 8. KE. Rep. 123. 

110. HIGHWAYS—Automobiles.—In an action for injur- 
ies to plaintiff by being thrown from a vehicle because 
of the fright of certain mules at defendant’s automobile, 
evidence held sufficient to sustain a finding that defend- 
ant was guilty of negligence.—Christy v.. Elliott, Ill, 
74.N. EK. Rep. 1035. 

111. HUSBAND AND WIFE—Suit for Separate Mainten 
ance.—In a suit by a wife for separate maintenance, a 
general allegation of desertion is sufficient to justify the 
admission of evidence that the desertion was without 
cause.—Smith v. Smith, Ind , 74 N. E. Rep. 1008. 

112. HUSBAND AND W1FE—Suretyship of Wife. — The 
insolvency ofa husband does not affect the rule thata 
contract or extension of his debt, not participated in by 
the wife, discharges her property which stands as surety 
for the deDt.—De Barrera v. Frost, Tex., 85 S. W. Rep. 
476. 

113. INFANTS—Petition for Appointment of Guardian.— 
A petition for the appointment of a guardian ad litem for 
an infant, failing to allege notice to the infant’s general 
or testamentary guardian, or that she had any, held 
fatally defective.—Van Williams v. Elias, 94 N. Y. supp. 
611. 

114. INJUNCTION—Enjoining Enforcement of Invalid 
Ordinance.—A municipal corporation attempting to 
carry into effect an ordinance by removal of a fence 
along an alleyway as often as placed there authorized 
equitable relief to the owner of the fence.—Riley v. 
Town of Greenwood, S. Car.,51 S. E. Rep. 532. 


115. INJUNCTION — Expropriation Proceedings. — An 
injunction against trespass to real property is no bar to 
a proceeding for the expropriation of such property, or 
the exercise by the court in which such proceeding is 
brought of complete jurisdiction thereof.—Xavier Real- 
ty v. Louisiana Ry. & Nav. Co., La., 39 So. Rep. 6. 


116. INNKEEPERS- Guests, What Constitutes. — Cer- 
tain persons residing at an inn, where both transient 
and permanent lodgers were accommodated, held not a 
guest, within the rule making an innkeeper,an insurer of 
his guest’s goods.—Crapo v. Rockwell, 94 N. Y. Supp. 
1122. 

117. INNKEEPERS—Property for Use of Guest.—One fur- 
nishing a guestin a hotel property for the use of the 
guest inthe hotelis presumed to do so witha knowl- 
edge of the law which gives to an innkeeper a lien on 
property brought by the guest into the hotel.—Horace 
Waters & Co. v. Gerard, 94 N. Y. Supp. 702. 

i18. INSANE PERSONS—Appointment of Next Friend.— 
A bill filed by the next friend of a lunatic could not be 
stricken from the files on her subsequent applicatiqn, 
su>ported by affidavits, of her return to cupacity prior 
to the determination of such issue before the master.— 
Kroehl v. Taylor, N. J., 61 Atl. Rep. 257. 

119. INTOXICATING LIQUORS—Violation of Ordinance. 
—A charge of keeping intoxicants for sale within a cer- 
tain town ip violation of an ordinance does not charge a 
crime punishable under the state laws.—Little v. State, 
Ga., 51S, KE. Rep. 501. 

120. JUDGMENT—Impeachment of Foreign Justice.—A 
foreign justice’s juagment cannot be impeached by tes- 
timony that no indebtedness existed on which the judg- 
ment could have been rendered.—Morrison Mfg. Co. v. 
Rimeriman, Lowa, 104 N. W. Rep. 279. 

121. JUDGMENT—Res Judicata —Relator in a mandamus 
suit held the real party in interest, so that questions in 
issue and determined therein were res judicata in an ac- 
tion by him against the same defendant. — Greenfield 
Gas Co. v. Trees, Ind., 75 N. E. Rep. 2. 
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122, LANDLORD AND TENANT—Dangerous Premises.— 
The owner of an apartment house must exercise ordin- 
ary care to maintain in repair the railings around the 
porches, where children of tenants were allowed to 
play.—Widing v. Penn Mut. Life Ins. Co., Minn., 104 N 
W. Rep. 239. 

123. LARCENY—Property Subject.—Urude turpentine, 
run into boxes cut into the tree, held the subject of lar- 
ceny.—Dickens v. State, Ala.,389 So. Rep. 14. 


124. LIFE INSURANCE—Refusal to Accept Premiums.— 
Where a life insurance company wrongfully refuses 
tendered premiums, and insiststhat policy is no longer 
in force, insured may sue at law to recover damages.— 
Kelley v. Security Mut. Life Ins. Co., 94 N. Y. Supp. 601. 


125. Lost INSTRUMENTS—Presumptions as to Place of 
Payment.—In the ab of evid , it wil) not be pre- 
sumed that ajnote was payable in a bank in the state, nor 
thatthe payee intentionally parted with its possession. 
—Embree v. Emmerson, Ind., 74 N. E. Rep. 1110. 


126. LOTTERIES—Slot-Machines.—Laws 1903, p. 9, ch, 
5106, § 19, licensing “lung testers, striking machines, 
weighing, chewing-gum stands, automatic penny-in- 
the-slot machines or any other device of a similar na- 
ture,’ will not be construed to license the operation of a 
machine in which the element of chance largely pre- 
dominates.— State v. Vasquez, Fla., 38 So. Rep. 830. 


127. MANDAMUS — Appropriation to Pay Interest on 
Bonds .— Mandamus will not go to compel a city to app ro- 
priate tothe payment of interest on bonds taxes collect 
ed indiscriminately for interest and sinking fund both.— 
Vity of Austin v. Cahill, Tex., 88 S. W. Rep. 536, 


128. MASTER AND SERVANT—Contract of Employment. 
—In an action for commissions under a contract of em- 
ployment, defendant held entitled to set off sams due it 
from plaintiff on account of one of the years sued for, 
though the contracts for each year were separate. — 
Wrought Iron Range Co. v. Young, Ark., 88 8S. W. Rep. 
586. 

129. MASTER AND SERVANT—Defective Machinery.—In 
an action for injuries to an employee, held, that defec 
tive condition of the machinery was the immediate cause 
of the injury, which condition was known or should 
have been known tothe defendant.—Smith v. Minden 
Lumber Co., La., 38 So. Rep. 821. 


130, MASTER AND SERVANT — Defective Scaffolding.— 
The fact that a staging on which a servant was working 
gave way and precipitated the servant to the ground is 
not evidence of negligence in the master.—Bergman v. 
Altman, Iowa, 104 N. W. Rep. 280. 


131. MASTER AND SERVANT—Fellow Servants.—A mas- 
ter held not liable for injuries to servant caused by the 
action of the latter in turning out lights by direction of 
one not having authority.—Zilver v. Robert Graves Co., 
94.N. Y. Supp. 714. 

132. MASTER AND SERVANT—Negligent Inspection of 
Cars.—Whether an inspector was negligent in inspect- 
ing cars, or whether he negligently failed to make an in- 
spection, were questions of fact for the jury.—El Paso & 
S. W. Ry. Co. v. Vizard, Tex., 888. W. Rep. 457. 

133. MASTER AND SERVANT — Safe Place to Work. — 
Watch box used by a railroad flagman held an appliance 
which the railroad was personally bound to use reason- 
able care to keep safe.—Philadelphia, B. & W. R. Co. v. 
Devers, Md., 61 Atl. Rep. 418. 

134. MILITIA—Liability of Municipal Corporation for 
Support of National Guard.—A municipal corporation 
is, in the absence of statute, under no obligation to pay 
for supplies furnished to a National Guard armory lo- 
cated therein.—Lewis v. City of New York, v4 N. Y. 
Supp. 710. 

135. MORTGAGES—Assignment.—One who purchases a 
mortgage without acquiring the mortgage debt cannot 
claim tuat he was misled by the failure of a prioras- 
signee of the note and mortgage to record her assign- 
ment.—Richards Trust Co. v. Rhomberg, 8. Dak., 104 N. 
W. Rep. 268. 








136. MORTGAGES— Counterclaim. — Where a husband 
and wife executed a nortgage on the wife’s property to 
an association, which issued a certificate to the husband, 
in a suit to foreclose the husband might set off anything 
due on the certificate against any claim against him.— 
American Guild of Virginia v. Damon, 94N. Y. Supp. 
985. 

137. MORTGAGES — Foreclosure. — A beneficiary of a 
deed of trust held justified in refusing to perform an 
agreement to extend the time of payment and to dismiss 
foreclosure proceedings.—Sturgeon v. Mudd, Mo., 88 S. 
W. Rep. 630. 

138. MORTGAGES—Husband and Wife.—Where a hus- 
band and wife gave a mortgage on her real estate, in a 
suit to foreclose she was not er.titled to an application of 
anything due on the certificate issued by the mortgagee 
to the husband to the mortgage.—American Guild of 
Virginia v. Damon, 94 N. Y. Supp. 985. 

139. MUNICIPAL CORPORATIONS—Civil Service Law.— 
Under the civil service Jaw, an appointment in the non- 
competitive class of one named by the appointing power 
to the civil service board as the person whose appoint- 
ment is desired, made before certification as to qualifica- 
tion and fitness, is void.—People v. Ingham, 94 N. Y. 
Supp. 733. 


140. MUNICIPAL CORPORATIONS—Highways and Title 
of Abutting Owners.—In the absence of anything to show 
the contrary, the title and legal possession of abutting 
owner presumably extend to the middle of the street.— 
Friedman v. Snare & Triest Co., N.J.,61 Atl. Rep. 401. 


141. MUNICIPAL CORPORATIONS—Notice of Claim for 
Injury to Servant.—Laws 1897, p. 459, ch. 248, requiring 
notice to city of claims for injuries received from defects 
in its streets or its public works before action, does not 
apply where an employee is injured from negligence of 
a city.—Kelly v. City of Faribault, Minn., 104 N. W. Rep. 
281. 

142. MUNICIPAL CORPORATIONS—Ordinance Affecting 
Nuisance.—A city has no authority to enact an ordinance 
that will affect only one factory, unless it is a nuisance 
per se or a public nuisance.— City of New Orleans v. 
Lagasse, La., 83 So. Rep. 828. 

143, MUNICIPAL CORPORATIONS—Validity of Ordinance. 
—Ordinance requiring removal of a fence on plaintiff’s 
land heid illegal, as a taking of property without com- 
pensation.—Riley v. Town of Greenwood, 8, Car.,51 8. E. 
Rep. 532. 

144. MUNICIPAL CORPORATIONS—Violation of Ordin- 
ance.—Where an ordinance prohibited the leaving of 
any wagon, carriage, or other vehicle in any street, an 
injury received from a wagon so left held not to be the 
natural result of the violation of the ordinance.—Lopes 
v. Sahuque, La., 38 So. Rep. 810, 

145. NEGLIGENCE—Violation of City Ordinance.—The 
violation of an ordinance does not necessarily carry with 
it the abrogation of the rules of contributory negligence, 
affecting the liability of defendant, who violated the 
ordinance, for damages.—Lopes v. Sahuque, La., 38 So. 
Rep. 810. 

146. PARENT AND CHILD—Abandonment.—To constitute 
the crime of abandonment under Pen. Code 1695, § (14, it 
is necessary, not only that the child shall be deserted, 
but left in a destitute condition.—Mays v. State, Ga., 51 
S. E. Rep. 508. 

147. PaRTIES—Defect, How Raised.—An objection that 
proper parties are not before the court must be raised 
by answer or demurrer, and not on motion for nonsuit.— 
Delleney v. Winnsboro Granite Co., 8. Car., 51S. E. Rep. 
531. 

148. PARTNERSHIP — Retiring Partner’s Liability. — 
Where a firm was organized in California, the fact that 
it also did business in Costa Rica did not change the 
liability of a retiring partner as to creditors, which was 
governed by California law.—Easton v. George Wosten- 
holm & Son, U. 8. C0. C.of App., Ninth Circuit, 187 Fed. 
Bep. 524. 

149. PLEADING—Sufiiciency{of* Declaration.—Where a 
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demurrer is interposed to a declaration as a whole, and 
there are proper common counts, the demurrer should 
be overruled, even if a special count is defective.—Golf 
Lumber Co. v. Walsh, Fla., 38 So. Rep. 881. 

150. PLEDGES—Refusal to Return.—Where a party de- 
livers to the holder ofa note personal property as col- 
lateral security fer its payment, a refusal to return the 
collateral is a justification for nonpayment of the note.— 
Schlesinger v. Wise, 94 N. Y. Supp. 718. 

151. PRINCIPAL AND AGENT—Notice of Revocation of 
Agency.—The revocation of an agency for a fixed period 
can have no legal effect until notice is givento theagent. 
—Spinks v. Georgia Quincy Granite Co., La., 38 So. Rep. 
$24. 

152. PRINCIPAL AND AGENT—Ultra Vires.—The defense 
of ultra vires, based upon the contention that a supple- 
mental contract for paving a street varied from the 
original contract, held not available to the surety on the 
contractor’s bond.—American Bonding Co. v. City of 
Ottumwa, U. 8S. C. C. of App., Eighth Circuit, 137 Fed. 
Rep. 572. 

158. PROCESS—Exemptions from Service of Process.— 
A party cannot be lawfully served with civil process 
while attending on a court in a state not that of his resi- 
dence.—Martin v. Bacon, Ark., 888. W. Rep. 863. 

154. PROHIBITION—Invalid Municipal Ordinance.—Pro- 
hibition is not the proper remedy for relief from an ordi- 
nance which is an attempt to vacate private property, 
without compensation and without due process of law.— 
Riley v. Town of Greenwood, S. Car.,51 S. E. Rep. 582. 

155. RAILROADS—Duty of Engineer to Lookout for Per- 
sons on Track.—Locomotive engineer is bound to be on 
the lookout for persons using the track ata place where 
they are accustomed to use it, but is not chargeable with 
notice that a man is likely to be lying on the track at 
such a place.—Ayers v. Wabash R. Co., Mo., 88 S. W. 
Rep. 698. 

156. RAILROADS—Instruction as to Negligent Fires.—In 
an action against arailroad company for fire alleged to 
have been negligently set out, an instruction held errone- 
ous, as including matters not within the issue tendered by 
one of the paragraphs of the complalnt.—Pittsburg, C. 
C. & St. L. Ry. Co. v. Wise, Ind., 74 N. E. Rep. 1107. 


157. RAILROADS—Sparks from Engine. — Where it is 
shown that fire originated from an engine of defendant, 
a prima facie case is made for plaintiff, casting on defend- 
ant the burden of exonerating itself from negligence.— 
St. Louis, I. M. & S. Ry. Co. v. Coombs, Ark., 88S. W. 
Rep. 595. 

158. Rare — Sufficiency of Information. — Under Cr. 
Code, § 12, an information for violation of the section 
must charge the person upon whom the offense was 
committed as being a female child under IS years of age 
and the accused as being a male person of 18 years or 
over, and in case the prosecutrix is over 15 vears of age her 
previous chastity must be alleged.—Hnbert v. State, Neb., 
104 N. W. Rep. 274. 

159, STATUTES —Construction, Where Re-enacted. — 
Where a statute has received a judicial interpretation, 
and it is re-enacted, it will be presumed the legislature 
intended it should have the same construction which 
was given to the earlier statute.—Walker v. Bobbitt, 
Tenn., 85S. W. Rep. 327. 

160. STREET RAILROADS— Attempting to Board Moving 
Car.—The attempt of a passenger to board a street car 
while it is in motion is not contributory negligence as 
matter of law.—Lewis v. Houston Electric Co., Tex.,88 S. 
W. Rep. 489. 

161. STREET RAILROADS—Injury to Passenger on Run- 
ning Board.—A passengeron a street car, attempting to 
return to his seat by way of the running board, held to 
assume all risks arising from the position.—Bridges v. 
Jackson Electric Ry., Light & Power Co., Miss. ,38-So. 
Rep. 788. 

162. TAXATION —Collateral Inheritance Tax.— Anexeen 
tor jof a nonresident, owning! property in Tennessee 
which passed to'collateral legatees, held not [entitled to 





deduct from the amount subject to collateral inheritance 
tax, Tennessee debts not shown to have been ‘paid from 
such assets.—Memphis Trust Co. v. Speed, Tenn.,88 S. 
W. Rep. 321. 

163. TAXATION—Forfeiture to State.—Where property 
has been forfeited to the state for nonpayment of taxes, 
and the state continues to assess it to the ownerand col- 
lect taxes, the forfeiture is waived.—Booksh v. A. Wilbert 
Sons Lumber & Shingle Co., La., 39 So. Rep. 9. 

164. TENANCY IN COMMON — Adverse Possession. — A 
deed by a co-tenant,!purperting to convey the entire 
propertv, held an ouster, so that, on the expiration of 
limitations, the ultimate grantee acquired title by ad- 
verse possession.—Eastman, Gardiner & Co. v. Hinton 
Miss,. 38 So. Rep. 779. 

165. TRADE-MARKS AND TRADE-NAMES—Descriptive 
Name.—A manufacturer of neck scarfs held not entitled 
to a trade-mark in the name,, Muffler.””—Hygienic Fleeced 
Underwear Uo. v. Way, U.S.C. C. of App., Third Cir- 
cuit, 137 Fed. Rep. 592. 

166. TRIAL—Request for Instructions.—Where a charge 
given ata party’s request embraces the substance of 
another requested charge, the party cannot complain of 
the refusal to give the latter charge.—International & G. 
N. R. Co. v. Glover, Tex., 88 S. W. Rep. 515. 

167. TRIAL—Special Verdict.—A special verdict in a 
suit to determine the existence ofa lien held sufficient 
basis for a jndgment declaring a lien on the property 
for whichthe note in controversy was given.—Feather- 
stone v. Brown, Tex., 88 S. W. Rep. 470. 

168. VENDOR AND PURCHASER—Condition as to Ap- 
proval of Title.—Where a promise to sell land wascon- 
ditioned that the property was unincumbered and the 
title good, and the attorneys did not approve the title, 
and the time to sign the deed of sale elapsed, the promis- 
or held not bound to complete the sale.—Flournoy v. 
Miller, La., 38 So. Rep. 818. 

169. VENDOR AND PURCHASER—Failure to Discharge a 
Note.—Holder of vendor’s lien notes, to whom the land 
was conveyed by the maker, held entitled to the payment 
of such notes before his superior right to the hand could 
vest in a grantee who assumed the same.—Diffie v. 
Thompson, Tex.,88£&. W. Rep. 381. 


170. VENDOR AND PURCHASER—Failure to Pay Notes.— 
Holder of vendor’s lien netes, to whom the land was 
conveyed bythe maker, held entitledto the payment of 
such notes before his superior right to the land could 
vest in a grantee who assumed the same.—Diffie v. 
Thompson, Tex., 88 8.W. Rep., 381. 


171. WATERS AND WATER CouRSES—Overflow Caused 
by Negligently Constructed Dam.—One negligently con- 
structing dam and embankment in and adjacent to stream 
held not excused from liability for additional damages 
caused thereby during an overflow which would have 
occurred in the apsence of the obstructions.—Gulf, C. & 
8. F. Ry. Co. v. Harbinson, Tex., 88S. W. Rep. 452. 


172. WILLS—Proof of Attestation.—Where a letter con- 
taining no attestation clause was offered for probate as 
a will, proponent was bound to affirmatively prove pub- 
lication by testatrix whenthe paper was written.—Ver- 
non v. Vernon, N. J., 61 Atl. Rep. 409. 

172. WITNESSES—Competency of Impeaching Evidence. 
—In a prosecution for murder, evidence that a witness 
for the state, whom the defendants had attempted to im- 
peach, had made a statement out of court similar to his 
testimony on trial, held competent.—Franklin v. State, 
Tex.,88 S. W. Rep. 357. 

174. WiItNESsES—Cross Examination.—In a criminal 
case, there was no errorin requiring a witness for de- 
fendant} to detail all the occupations and businesses 
which he had been following for several years.—Sexton 
v. State, Tex., 88S. W. Rep. 348. 

175. WITNESSES—Transactions with Decedents.—A de- 
fendant, who disclaimed any interest in the notes in 
controversy, held competent to testify as to transac- 
tions with plaintiff's ancestor.—Jones v. Day, Tex., 88 S. 
W. Rep. 424. 





